DISCUSSION ON PAPER 6 


PROF, MACMAHON BALL (Chairman); We may have to give a 
broader definition to constitutionalism in the setting of a country 
whete the primary need is economic development. It will not neces- 
sarily be identified with any particular democratic form but with 
freedom from caprice and the arbitrary decisions of rulers, as 
‘authority’ or ‘authoritarianism’ but without injustice and without 
terror. 

MR. JUSTICE ELSE-MITCHELL: I should like to take issue with 
the Chairman, We all like the generality of such phrases as ‘justice’. 
However, the essential point is who is to decide in the particular 
case when authority has overstepped the bounds. Ultimately in any 
system where you have power in the hands of any group, there must 
be some organism to determine the limits of that power. Parlia- 
ments play part of this role in relation to the executive, But in the 
final issue no better way has been found than by confiding this task 
to the courts, 

MR. NISH: The first impression which one derives from reading 
Dr. Maung’s paper and hearing his remarks, is that the Burmese 
constitution has had very little effect on the history of Burma in the 
last formative decade, “The constitution seemed to lie dormant; but 
it never died.” “The constitution came through intact.” ‘The consti- 
tution has been a passive rather than an active force in Burma's 
political development. Up to 1958 Parliament held only brief 
sessions; and the Prime Minister made his policy statements at press 
conferences rather than in the Chamber. Yet the constitution has 
not been repudiated, even during the period of military rule. 

Another impression left by Dr. Maung's paper is that he has not 
asked us to look at the Burmese constitution or its politics as those 
of a Buddhist state. This surprises me because I have always thought 
that there was something about Burmese politics which could not be 
explained in Western terms. When in 1956 U Nu retired from 
politics, he announced that he was entering a monastery. Here, we 
thought, was something which could only happen in a Buddhist 
State. At the same time in India, Pandit Nehru frequently an- 
nounced his intention of going into retreat for a year, a type of 
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abnegation which is quite alien to Western politicians. We would 
like to hear more from Dr. Maung about the part played in Burmese 
politics by Buddhism which has lately been so active in Ceylon. 

Our interest is naturally focussed on the period of military rule 
from October 1958 until February 1960. The cause of the military 
take-over appears to have been the split of the AFPFL party. This 
raises the important general issue: the working of a single-party 
system with one large ‘independence’ party which has been a 
feature in Asian countties. Perhaps the situation is not dissimilat to 
that in India where the Congress Party probably still receives great 
support at elections because of its past record as an ‘independence’ 
patty regardless of its present constructive policies. 

Dr. Maung states two interesting propositions on this subject. 
First, when the single party—the AFPFL—was supreme, the con- 
stitution was dormant; when an opposition party came into being, 
the constitution became the battle-cry and parliamentary institutions 
began to matter. Second, as party politics increased, the efficiency of 
the administration declined. When power returned to U Nu after 
the elections of February 1960, there was a shatp decline from the 
efficient administration of the Ne Win regime. 

From Dr. Maung’s special knowledge, he is able to escort us 
behind the scenes of the military take-over. He reminds us that 
General Ne Win was voted into office by Parliament; and praises 
U Nu for his statesmanlike action in making over office to the 
military. U Nu can be applauded for his shrewd political manoeuvre 
but surely this was an act of desperation and can hardly be described 
as a statesmanlike solution. I had always suspected that what hap- 
pened in Burma was a seizure of power by the army in the same way 
as within a matter of a few months Marshal Sarit took over in 
Thailand and General Ayub in Pakistan. But Dr. Maung tells us 
that “when General Ne Win became Premier there was never a 
doubt that he would do his duty under the constitution”. Indeed the 
uniqueness of the Burmese military take-over was not in the army 
assuming power but in the army returning power to the civil 
government. Burma’s experience is distinguished by the devotion of 
the military and the strange abnegation not just of General Ne Win 
but also of the ‘young colonels’. This suggests an unexpected 
respect for the otherwise nominal constitutionalism in Burma about 
which I should like to hear more. 
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PROF. SAWER: On the question of the influence of Buddhism, I 
remember an experience when I sat in on meetings of the Ceylon 
committee on capital punishment. Professor Norval Mortis at- 
tempted to find out the Buddhist attitude to capital punishment, but 
the Buddhist hierarchy refused to commit themselves, Eventually he 
managed to get three young Buddhist intellectuals to express a view, 
but they proved very slippery during questioning. It was clear that 
in principle Buddhists felt they could not have any attitude on this 
matter, nor indeed on any practical matters of state. 

This is in some respects a good thing, since probably democracy 
works best in countries where powerful organised religious groups 
or churches interfere least in the ordinary day-to-day business of 
government, But it is also a great difficulty in any society if there is 
no general acceptance of a set of moral values and even acceptance 
of a common moral code, at least in general terms, and it is also 
vety desirable that these values and this code should provide some 
guidance to the makers of constitutions and of laws, even on 
relatively mundane affairs. A legal system having no relationship to 
the moral system of the people concerned would be unworkable. If, 
however, the dominant organised religion of a country refuses on 
principle to supply any practical guidance at all to the legislator, 


. then there is serious danger of the constitution and the law 


becoming disassociated from the people's moral code. 

PROF. MORRIS-JONES : I sense in some of the non-lawyers here a 
certain sceptical impatience with complacent talk about constitu- 
tionalism in Asia. They are perhaps scared that if we listen only to 
the lawyers we shall be caught napping by the next military coup 
d'etat, 

I want to defend the lawyers. They do well to dwell on pro- 
cedures, for these are not ‘mere’ means; they are not neutral in 
effect, they are ‘end-conditioning’. In countries like India where a 
constitutional system has been in steady operation for some time, 
people are moulded by it, Even those who follow procedures with- 
out understanding the point of them are nevertheless changed by 
doing so. The following of certain rules—in courts, in parliaments, 
even in electoral behaviour—points men towards certain values, 
One might add the further small point that legal ways of thought 
cannot be uninfluential in countries where so many politicians are 


lawyers, 
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` Moreover, adherence to constitutionalism need not always be 
fragile just because men seem not to care enough about Liberty 
(with a capital L). After all, constitutionalism in Britain developed 
out of the protection of privileges, small-I liberties, It was also born 
of suspicion of government. In many Asian countries deep-seated 
distrust of government still plays a part in strengthening attachment 
to constitutional procedures, 

DR. MAUNG: I would like to add to my paper some words about 
the period of army rule in Burma, as I think this has been widely 
misunderstood. The period of army rule was distinguished by the 
following features: First, Ne Win was invited by the Prime Minis- 
ter U Nu to assume power for a limited period; secondly, the 
psychology of the army was interesting. The men concerned were 
not always very bright but wete honest and courageous and hard- 
working. They came to work early in the morning and left late at 
night—not a common feature previously, They had respect for 
regulations and worked ‘by the book’. If you could show them a 
law they would stick to it. 1 

They respected the idea of democracy and wanted to work it. In 
fact, it was under the Ne Win Government that official recognition 
was first given to the post of Leader of the Opposition. 


~ 


Javid Iqbal 


THE ISLAMIC STATE IN PAKISTAN 


Ir HAs been declared time and again that Pakistan is an ideological 
State, a State which is founded on the ideology of Islam. A question 
may be asked: to what extent is the Pakistanis’ claim to be the 
inhabitants of an ideological state justified? 


I 


The Hindus and Muslims of the Indian sub-continent entered 
modern history as two distinct and separate religious communities— 
the former, a majority, and the latter, a large minority. Whereas the 
infiltration of such new ideas as nationalism, radicalism, secularism 
and constitutionalism from the West made the Hindus politically 
conscious and forward-looking, it had the effect of making the Mus- 
lims look back to their glorious past, to the days when they were 
the masters of India. Consequently Muslims clung to their medieval 
social order, refused to accept modernity, and let Hindus take a lead 
in modern education and economic development, 

When the Hindus came under the spell of Indian nationalism and 
demanded the introduction of representative institutions or dreamed 
of establishing self-rule in India, the Muslims, for the first time in 
their political history, became conscious of their educational, econ- 
omic and numerical inferiority. A democratic government, they felt, 
would mean the rule of the Hindu majority. Accordingly, to safe- 
guard their interests, they insisted that if democratic institutions 
were introduced in India, it should be on the basis of separate 
electorates for Hindus and Muslims. The acceptance of this demand 
in the Constitutional Reforms of 1909 facilitated the introduction of 
democracy in India; at the same time it established the Muslims as a 
distinct political entity. 

For many years the Muslims were on the defensive. Their 
political activity continued to be inspired by the anxiety that if India 
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attained independence there would hardly be any share for them in 
self-government at the Centre owing to their numerical inferiority. 
However, there were territories in the Indian sub-continent where 
they predominated. As the Muslims progressed politically, they came 
to lose interest in the Centre and gave their whole-hearted support 
to the idea of federal government in India with a large amount of 
provincial autonomy. From 1925 to 1935 their political struggle 
concentrated on the demand for the extension of the reformed 
constitution to the North West Frontier and Baluchistan, separation 
of Sind from Bombay Presidency and its establishment as a separate 
province, and the bringing of the Muslim majority into power in the 
Punjab and Bengal. 

The Hindus opposed the Muslim demand for federalism with a 
large amount of provincial autonomy, because it meant the creation 
of a Muslim bloc in the North West of India. Muslims started to 
regard ‘the vast continent of India’ as ‘a geographical misnomer’ 
having no unity except ‘the misleading unity of opposition’. The 
cleavage between Hindus and Muslims gradually made the Muslims 
conscious of themselves as a nation. 

The extension of constitutional reforms to the North West 
Frontier, the separation of the ptedominantly Muslim Sind from 
Bombay Presidency and the Government of India Act, 1935, pro- 
vided Muslim India with a new opportunity for self-organisation in 
the Muslim majority provinces, It is, however, interesting to note 
that Muslim national consciousness developed in the Hindu majotity 
provinces before it came to the Muslim majority provinces; in the 
latter Islam was not on the defensive. It was the Muslims of the 
Hindu majority provinces who made the whole of Muslim India 
conscious that Islam was in danger. 

Muslim leaders pointed out that ideologically India had always 
remained divided into Hindu India and Muslim India; and that 
history had failed, in the previous twelve hundred years, to bring 
about a genuine unity between the two. The unity of India was 
artificial and was maintained by the British bayonet. Quaid-i-Azam 
Muhammad Ali Jinnah advanced the Two Nation theory. Between 
1935 and 1940 he finally organised the Muslims politically and 
made them a group which could count, alongside the Hindus and 
the British, in the political balance. 

In March 1940 the Pakistan Resolution was passed at Lahore. 
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This laid down the principle of the secession of the Muslim majority 
ateas from India. The Muslims thereafter maintained that the Indian 
problem would not be solved unless and until the major nations 
were allowed separate homelands by partitioning India into auto- 
nomous national states, It was on the basis of this Resolution that 
Pakistan was created. 

There were working at the same time other forces which in- 
fluenced the trend of Muslim political thought in the Indian sub- 
continent. Ever since the decline of Islam in India, Indian Muslims 
had looked with ptide and hope towards the vast, independent, 
autocratic and medieval Ottoman Empite in the Middle East. To 
them the Ottoman Sultan-Caliph was a symbol of Pan-Islamic 
solidarity. From the establishment of Muslim rule in the Indian 
sub-continent (in 711) to the accession of the Mughal Emperor 
Babur (in 1526), Muslim India has remained constitutionally linked 
with the rest of the Muslim world through acknowledgement of the 
central Caliphate (first established at Medinah, then at Damascus, 
Baghdad and finally at Cairo). However, before the Mughals estab- 
lished themselves in India, the Caliphate was transferred to the 
Ottomans and its centre shifted from Cairo to Constantinople. The 
Mughals and the Ottomans had dynastic rivalries; so throughout the 
period of Mughal rule, Muslim India remained cut off from the 
Ottoman Empire. When the power of the Mughals declined and 
India fell into the hands of the British, the question how were the 
Muslims of India or those living outside the Ottoman Empire 
related to the Ottoman Caliphate, came to occupy the Muslim 
mind, 

By the close of the eighteenth century, expanding European 
powets had penetrated into the Ottoman Empire. This penetration 
resulted in some cases, in the occupation, and in others, the econ- 
omic exploitation of Muslim lands by Western colonial powers. It 
led to a ‘puritanic’ revival in Islam and a violent condemnation of 
the West. But within a generation or two, the ideological clash 
between medievalism and modernity broadened the ‘ puritanic’ 
beginnings of the Muslim revival into what has been termed 
‘liberalism’; the work of “Islamicising’ Western ideas was taken up 
by Muslim reformers, Accordingly, Muslim reformers began to lay 
stress on the acquisition of the techniques of European progress and 
exhorted Muslims to grasp the secret of Western power. 
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“As external European pressure continued, it led Muslims to aspire 
for a certain solidarity which has been termed ‘Pan-Islamism’. This 
movement for ‘Pan-Islamic’ solidarity helped to make the Indian 
Muslims politically conscious. Shortly after the 1914-18 War, when 
the Ottoman Empire was dismembered, ‘Pan-Islamism’ further 
developed into ‘Muslim nationalism’. A multiplicity of independent 
and semi-independent States emerged from the ruins of the medieval 
Ottoman Empire, most of them overwhelmingly Muslim. But 
‘nationalism’ raised a problem in countries like India where the 
Muslims constituted a minority. Consequently, Muslim India was 
much less inclined to accept ‘nationalism’ in the Western sense, 
founded on some purely secular basis, whether racial, linguistic or 
territorial. It was the contribution of Muhammad Iqbal to make it 
clear that Islam rejects the principle according to which the unity of 
a people is founded on a purely.racial, linguistic or tertitorial basis. 
He maintained that as a political ideal, ‘nationalism’ makes claims 
which are contrary to Islamic teachings. í 

Iqbal taught that the Muslims are bound together not by racial, 
linguistic or geographical ties, but by their communal brotherhood. 
Each Muslim receives his identity not because he belongs to a parti- 
cular race, tribe, caste, colour, linguistic group or territory, but be- 
cause he belongs to the Muslim community. He believed that Islam 
was neither ‘nationalist’ nor ‘imperialist’ but a ‘commonwealth of 
nations’ which accepts racial and linguistic diversity, and the ever- 
changing geographical demarcations of which exist only for facility 
of reference and not for limiting the social horizon of its members. 

So, in Muslim India, ‘Muslim nationalism’ came to mean the 
political and cultural emancipation of numerous races, speaking 
different languages, but professing Islam and inhabiting those ter- 
fitoties which comprise the world of Islam, without that emancipa- 
tion coming into conflict with the general principles of equality, 
fraternity, and solidarity among Muslims as established by their 
religious usage and cultural coherence. In’ this sense, and in this 
sense only, ‘nationalism’ could be Islamicised. , 

Iqbal attacked ‘secularism’ as a concept completely alien to 
Islam. In his opinion, it led to the establishment in Europe of a set 
of mutually ill-adjusted States dominated by interests not human but 
national. Instead of achieving a unity in the light of Christ’s teach- 
ing on human brotherhood, these states trampled om the moral and 
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religious convictions of Christianity and dragged Europe into 
internecine wars. 

But Iqbal was ready to Islamicise ‘constitutionalism’, He ap- 
proved of the growth of a republican spirit in Muslim countries, 
which he regarded as a return to the original purity of Islam. The 
establishment of legislative assemblies in the Muslim lands neces- 
sitated the revision of old Muslim legal institutions in the light of 
modern experience, Accordingly, he laid emphasis on the need for a 
reform in Muslim law as well as in Muslim legal instruction, and 
recommended the revival of Ijtihad (independent inquiry) to enable 
Islamic law to be re-interpreted in the light of modern experience 
and the altered conditions of modern life. 

Iqbal furnished the Muslims also with an Islamic interpretation 
of ‘socialism . He argued that, from the standpoint of Islam, human 
Society was founded on ‘the equality of spirits’ and not on ‘the 
equality of stomachs’; private ownership was regarded as a trust, 
and capital should not be allowed to accumulate in such a way that 
it dominated the real producer of wealth. He believed that Islam 
could create a new world where the social rank of man would be 
determined not by his caste or colour, or by the amount of dividend 
he earned, but by the kind of life he lived. 

Thus Pakistan came into being because the Muslims of the Indian 
sub-continent sought for a State in which to implement the social 
order of Islam, not because a State first came into being and then 
endeavoured to be Islamic. The racial and linguistic diversity within 
Pakistan and the geographical Non-contiguity of Pakistan indicate 
that it must be an ideological rather than a ‘national’ State. 


The Constitutional Discussions 


In 1949, shortly after Pakistan came into being, the Constituent 
Assembly passed the Objectives Resolution according to which the 
future constitution of Pakistan was to be based on “the principles of 
democracy, freedom, equality, tolerance and social justice as enunci- 
ated by Islam”. It was resolved that under the future constitution 
the Muslims of Pakistan should be enabled individually and col- 
lectively to order their lives in accordance with the teachings and 
requirements of Islam, and that adequate provision should be made 
for minorities freely to profess and practise their religion and to 
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develop their culture. The Assembly appointed a Basic Principles 
Committee to prepare a report on the main principles on which the 
future constitution could be framed, The Committee submitted its 
report to the Assembly in 1952. 

The Committee recommended a democratic form of constitution 
based on a federation of the participating Units. It suggested the 
election of a Head of State, with a Council of Ministers headed bya 
Prime Minister to advise him. There should be a Federal Legislature 
consisting of two Houses, and elections should be held on the basis 
of adult franchise, For the Units, it recommended the appointment 
of a Head for each Unit by the Head of the State, the election of a 
Council of Ministers (headed by a Chief Minister) to advise the 
Head of each Unit, and the establishment of popularly elected Unit 
Legislatures. The Committee also made recommendations regarding 
the relations between the federation and the units, the constitution 
of the courts, and other matters. 

The main features of the Committee’s Report regarding the place 
of Islam in the future constitution were: that the Objectives Resolu- 
tion 1949 should form the Preamble of the future constitution; that 
the Directive Principles of State Policy should be the preservation of 
democracy within the limits prescribed by the Quran and the Sunnah; 
that the State should take steps to bring the existing laws into con- 
formity with Islamic principles; that no legislation be made which 
was repugnant to the Quran and the Sunnah; that the teaching of 
the Quran to Muslims should be made compulsory; that Islamic 
moral standards should be promoted and maintained, and so on. 

To prevent the passing of legislation repugnant to the Quran and 
the Sunnah, the Committee recommended the appointment (by the 
Head of the State) of a Board consisting of not more than five 
petsons well versed in Islamic law. This Board of Ulema should act 
in an advisory capacity and determine whether the laws that the 
Assembly passed were in conformity with or repugnant to Islam. 
The Committee also suggested that. the Head of the State should be 
a Muslim; and that separate electorates should be maintained for 
Muslims and non-Muslims, Befote the Report of the Basic Prin- 
ciples Committee was examined, the Constituent Assembly of 
Pakistan passed a bill of Fundamental Rights. 

When the Committee’s Report was considered by the Constituent 
Assembly, the Islamic character of the recommendations was 
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Ulema should be appointed to supervise 
the Assembly were very severely attack 
Assembly debates, 
Regarding the first of these, Sardar Shaukat Hyat Khan pointed 
Out sarcastically: “They say that it will be an Islamic constitution 
because the Head of the State will be a M 
hypocrisy a this. Only a few months ago the F 
were passed . .. (which said in one section) that every dul i 
citizen shall be eligible to appointment in E 
irrespective of religion, race, caste, 
wer they say that only a Mussalman will be the Head of the 
tate. lama Mussalman, and I am just as good a Mussalman as any 
one of them. But I am not a Mussalman who makes promises to the 
preies ves and just after a few months brings forward another 
ne ea is Te Opposite to what was agreed earlier. Now, Sir 
48 it a Report of the Basic Principles Committee or is it rt of 
hypocrisy? Sir, I imagine that Caen 
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In defence of this recommendation it was argued that it was a 
fundamental principle of an Islamic Constitution that a person who 
did not believe in ‘Allah’ could not be expected to rule over 
Muslims. Since Pakistan was an ideological State, the Head of State 
should ‘be one who believed in the ideology on which Pakistan was 
founded, It was further argued that in the constitutions of Afghan- 
istan, Argentina, Denmark, Greece, Iran, Norway, Paraguay, Saudi 
Arabia, Spain, Sweden, Syria, Thailand and England provisions were 
made regarding the religion of the Head of State, 

As for the maintenance of separate electorates, Sardar Shaukat 
Hyat Khan said: “Sir, another hypocrisy, another great shame upon 
the so-called Muslims who are sitting there after the treaty with the 
minority community. They say they are protecting the rights of the 
Hindus by giving them separate electorates . . . (when the represen- 
tatives of the Hindus) are asking for the joint electorates.” 

On the recommendation regarding the appointment of the Board 
of Ulema, he commented: “Sir, they say here that no law will be 
made which is against the injunctions of the Quran ot the Sunnah 
...+ They say it will go back to certain people, who will pronounce 
upon it; after they have pronounced upon it then it will go back to 
the Assembly and then the Assembly can accept or reject it... . But 
what will happen is that these gentlemen . . . will be called Kafirs by 
all those who do not get a seat in that Board of advisors and who 
think they are fit enough to be there and who feel that they should 
sit on the advisory board . . . . Then if they do not declare certain 
laws to be un-Islamic they will be called Kafirs, in fact if the As- 
sembly as a whole passes such a law it will be called Kafirs. Now 
why do you not trust the Members of the Assembly? If supposing 
an enactment comes here before the Assembly the Muslims will be 
in a majority and why do you not allow them to decide things 
according to their conscience and according to Islam? . . . It is all 
subterfuge, Sir, and it is trying to hoodwink the people. We are the 
people who are to be elected on the Muslim votes and we should 
come here and work and see what we decide is according to Islam 
and it cannot be against Quran and Sunnah, because none of us 
would have given up Islam when we get elected and come to the 
House as Members.”* 


2 Debates, 13th October, 1953, 131. 
2 Debates, 13th October, 1953, 129-30. 
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The 1956 Constitution was based on the amended recommenda- 
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wete specifically mentioned (though merely as ‘pious hopes’). The 
Constitution contained a chapter on Fundamental Rights (which 
were legally enforcible), but no express attempt was made to show 
that they were based on Islamic principles. 

The constitution was a mixture of the British and American 
constitutional patterns. It established a democracy based on a federa- 
tion of the two participating provinces of East and West Pakistan. 
The members of the National Assembly were to be elected on the 
basis of adult franchise, and the representation in the National 
Assembly from the two wings of Pakistan was to be determined 
under the principle of patity. There were provisions for the election 
of the President by the combined votes of the National and Pro- 
vincial Assemblies. There was also to be a Cabinet of Ministers 
headed by a Prime Minister. 

As for the two provinces, the Constitution made provisions for 
the appointment of Governors by the President. These Governors 
were to act according to the advice of an elected Council of 
Ministers (headed by a Chief Minister in each province). The 
Provincial Assemblies were to be elected’ on the basis of adult 
franchise. 

There were also provisions regarding the relations between the 
federation and the provinces,” for an independent Judiciary (com- 
posed of the Supreme, the High and the Subordinate Courts), 
Services and Public Service Commissions, etc. 

As for the place which Islam occupied in the constitution, it has 
already been stated that the constitution was given the name of the 
Constitution of the Islamic Republic of Pakistan, its Preamble 
contained the Objectives Resolution, and it enumerated ‘Directive 
Principles of State Policy’, which were however devoid of force of 
law. These stated (inter alia) that the State “shall endeavour” to 
strengthen the bonds of unity among Muslim countries, to enable- 
Pakistan Muslims to order their lives in accordance with the Quran 
and the Sunnah, to safeguard minority rights, to remove illiteracy, 
and to raise the standard of living. 

Insofar as Islam was given any practical legal significance in the 
1956 Constitution, it was in two ways. First, through Article 32(2) 

5 The Provinces had wider powers than the States have under the Indian 


Constitution. However, their independent sources of revenue were severely 
limited. : 
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Nee om a person was not qualified for election as President 
HA z was bs Muslim; and secondly, through Articles 197 and 
art XII, Chapter 1—Islamic Provisions), Under Article 
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Constitution, though it purported to be a constitution for the Islamic 
Republic of Pakistan, had hatdly anything Islamic except the 
repetition of the words Islam, Quran and Sunnah.”* 


The 1958 Revolution and the Islamic Ideal 


If Quaid-i-Azam Muhammed Ali Jinnah had lived for a, few years 
Í more, he would certainly have indicated the direction in which the 
; Pakistanis were to move. Unfortunately he died soon after the 
establishment of Pakistan. After his death (and particularly after the 
assassination of Liaquat Ali Khan, the first Prime Minister of Paki- 
stan), although the number of Pakistani political parties increased, 
they were unable to present to the people either a convincing 
programme or an inspiring leadership. Some of the political leaders 
who gained power during this period were more concerned to main- 
| tain themselves in power than to put into practice the ideology on 
| which Pakistan was founded. Consequently the holding of general 
elections was postponed every year, and coalition governments came 
and went in rapid succession both at the Centre and in the Pro- 
vinces. Sometimes a single person would manage to acquire power 
through his personal drive, skill or intrigue; at other times a group 
of individuals would manage to attain power and pull the strings 
from behind the curtain, or a small political party of alien ideology 
would become the decisive factor in the running of the govern- 
mental machinery. ` 

In spite of progress in some fields, the state of the countty’s 
economy femained unchanged. The major problems of Pakistan, the 
settlement of refugees and evacuee property, the Kashmir issue, the 
distribution of canal waters, and the lack of basic necessities of life 
y (such as food, clothing, housing, education and medical relief) re- 
| mained unsolved. On the contrary, the system of permits, licences 
and price controls encouraged the growth of black-marketing, 
smuggling, corruption and maladministration. All this inevitably 
resulted in the spreading of a sense of frustration and despondency 
in the country. Even the Islamic State idea appeared to peter out and 

was neglected and frustrated, leading to a mood of disillusionment. 
Political instability was not only affecting the prestige of Paki- 
stan abroad, but making Pakistan internally weaker every day. It 
8 Pakistan Times, 23 April 1960. 
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of Pakistan had 
imposed, , 

Ever since it gained power, the revolutionary government has 
endeavoured to check black-marketing, smuggling, corruption and 
maladministration, It is making strenuous efforts to solve the major 
problems of Pakistan. At the same time, it is trying to work out a 
democratic pattern of government which will suit the genius of the 
people. ‘Basic democracies’ have already been introduced in the 
form of local self-governing bodies, and a Constitution Commission 
has been appointed to submit pro’ 


oe posals in the form of a report 
advising how best a democracy adaptable to changing circumstances 
can be secured, 


As for the attitude of the r 
Islamic ideal, a critical examin: 
policy would reveal that it is no 
object is to erase completely the past from the minds of the people 
and to start with a 
new and radical 


mental principles on which Pakistan was 
form of turning back to the original pri 
establishment of Pakistan would automati 


ISLAMIC STATE IN PAKISTAN 147 


ina practicable way still lay before Muslims, and that was and is an 
infinitely greater and mote difficult task. 

Thus the terms of reference which the recently appointed Con- 
stitution Commission has to consider and to answer are worded as 
follows : 


“To examine the progressive failure of patliamentary govern- 
ment in Pakistan leading to the abrogation of the Constitution of 
1956 and to determine the causes and the nature of the failure; 
To consider how best the said or like causes may be identified and 
their recurrence prevented; 
And, having further taken account of the genius of the people, 
the general standard of education and of political judgment in 
the country, the present state of a sense of nationhood, the prime 
need for sustained development, and the effect of the constitu- 
tional and administrative changes brought into being in recent 
months, to submit constitutional proposals in the form of a report 
advising how best the following ends may be secured: 

a democracy adaptable to changing circumstances and based on 

the Islamic principles of justice, equality and tolerance; 

the consolidation of national unity; and a firm and stable 

system of government.” i 


The Commission has issued and distributed among the people a 
questionnaire based on the above terms, and the replies have already 
started pouring into the office of the Commission. Recently a group 
of prominent Ulema of Pakistan sent a reply which has received a 
considerable amount of publicity in the Pakistani Press. 3 

The Ulema submit that the future constitution of Pakistan should 
be based on the Quran and the Sunnah; that since the 1956 Con- 
stitution was never put to a test and general elections wete nevet 
held under the old constitution, the question of defining the nature 
and enumerating the causes of the progressive failure of the parlia- 
mentaty pattern of democratic government in Pakistan could not 
arise and need not be answered; that since the people of Pakistan 
wete familiar with the parliamentary pattern, the introduction of 
the ‘presidential form of government in Pakistan would lead to 
many new difficulties; that the political leaders should be told to 
fear God and to perform their duties sincerely and honestly; 
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and that the old constitution should be te-adopted after necessary 
amendments. í 
k is, however, premature to express any opinion on the replies 
which are being received by the Commission, or the form which the 
future constitution of Pakistan should eventually take, The present 
regime (revivalistic rather than revolutionary) has so far consistently 
shown caution about adopting any programme of social, economic, 
cultural or educational reforms which may involve radical changes 
in Pakistan. It is for this very reason that the Pakistani revolution, 
with all its zest and vigour, remains fundamentally middle class. ’ 
Whether this attitude of restraint and hesitation (or dependence 
on the advice of the older &toup which is basically reluctant to 
accept change) is wise and proper in the face of a paramount need 
for the implementation of radical changes in all the spheres of the 
country's life, is a question which bothers every young Muslim 
radical in Pakistan today. The adoption by a people of a ‘conser- 
vative’ attitude towards life as a whole may be justified for the 
purposes of self-preservation when a country is under foreign 
domination. But when an independent people are called upon to 
construct an independent country, it is always the energy, vigour and 
drive of the young independent minds that lead to the solution of 
problems, If the conservative logic of the complacent old were to 
continue to dominate, it would do so at its own peril, for there 
comes a time in the lives of nations when logic is thrown to the 
winds and life struggles relentlessly to determine its own direction, 


Sid 
Constitutional Theory 


In the Western mind, the term Islamic State seems to conjure up, as 
Keith Callard has aptly put it, “vague (and usually unhistorical) 
visions of Muslim fanaticism, the holy war, the Mahdi, the conquest 
of empite by the sword, the forced conversion of the Infidel, and the 
destruction of temples and idols”." It will be discussed hete first in 
the light of Islamic history and with due regard to the opinions held 
on this subject by the leading jurists of medieval Islam: and 
secondly, in the light of the teachings of contemporary Muslim 

T Pakistan—A Political Study, 195, 
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reformers. Lastly, it may be worthwhile to consider the factors that 
hinder or impede the establishment of the Islamic State in Pakistan 
today. 

‘The Prophet established no church or body of priests, When he 
died, the task of maintaining and interpreting his teachings was 
regarded as that of the whole Muslim community. It was recognised 
that some would be mote expert and learned than others, but even 
the opinions of the latter had to secure acceptance by the people. 
Islam believes that religion and the rest of life cannot be separated. 
The ideal Islamic State would be a whole community living their 
lives in all respects according to Muslim ideals. It is thus quite 
wrong to speak of the Muslim ideal of the State as ‘theocratic’ in 
the sense of one ruled by a church, though any Muslim State must 
be religious in character. 

Distinguishing the secular State from the Islamic State, Ibn 
Khaldun (1332-1406) points out that the secular State is based on 
the principles derived through human reasoning and therefore it 
promotes only material advancement; but since the Islamic State 
(Caliphate) is based on the Revealed Law, it promotes both the 
material and spiritual advancement of the people.’ 

The Muslim idea of a Head of State was a man of high personal 
qualities, to be elected or otherwise agreed upon by the Muslim 
community, who would lead them in all matters but also be 
answerable to them. 

Up to the time of Al-Mawardi (991-1058) and even later, it was 
generally believed that the Head of the Islamic State should not 
only be a Muslim of upright character but must be from the tribe of 
Quraysh. (The Shia Muslims impose further restrictions, e.g. he must 
be a descendant of Ali). From at least the twelfth century onwards 
the conditions of Qutayshite lineage was discarded by many Muslim 
jurists (e.g, Abu Bakr Baqilani, Ibn Khaldun); but the condition of 
his being a Muslim was always accepted throughout the Muslim 
world. 

The Head of the Islamic State could only be a Muslim for, apart 
from his secular duties, he was obliged to perform cettain purely 
religious functions (the leading ‘of the congregational prayers, the 
interpretation and promulgation of Islamic law, the propagation and 
defence of the religion of Islam and the suppression of the growth 

8 Muqqaddima, 190, 191. 


150 CONSTITUTIONALISM IN ASIA 


Quraysh), but no Caliph entertained i 
brother, or father elected ati 
the hereditary principle of 
a cely practice of Islam. 
though theoreticall i 
t retically the Caliph was elected by th i 
pone community, in practice he was elected dither ange 
ent member of the community or by a restricted rn IE 
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eminent and influential men who had come to acquire ‘the authority 
to bind and loose’. When the Caliph had been elected and the 
prominent members of the community had acknowledged him, only 
then the people of Medinah (the seat of the Caliphate) were called 
upon to take the oath of allegiance, and finally the people of the 
other important cities of Islam swore allegiance to the Caliph. The 
election of the Caliph was a matter that concerned Muslims ex- 
clusively and non-Muslims had no say. The term of office of the 
Caliph was not fixed. Theoretically he could be deposed under 
certain circumstances. But such a situation never arose during the 
first phase of the Caliphate. 

The Head of the Islamic State was the successor of the Prophet 
(Khalifah), the interpreter and the promulgator of the law of Islam 
(Imam), the leader of the congregational prayers, the defender of 
the religion of Islam, the guardian of the Muslim community, the 
judge, the administrator and the supreme military commander 
(Amir-al-Mominin). Although the Caliph administered the State in 
consultation with the eminent Companions of the Prophet who 
composed an informal senate, he was not bound to accept their 
advice. He had wide powers, but he came under Islamic law and was 
answetable to the Muslim community for his actions. The duties of 
the citizens of the Islamic State wete loyalty and allegiance to the 
Caliph and respect for the laws of Islam. The citizens were enjoined 
to co-operate with ‘the leaders of the community’ and to put them 
right in case they wete led astray. The fundamental rights of citizens 
(Muslim or non-Muslim), as we understand them today, were fully 
secured during the first phase of the Caliphate. 

Thus when Muslims refer back to the Orthodox Caliphate as the 
ideal Islamic State, they are referring not to any fixed mode of 
appointment of the Head of the State, nor to any fixed govern- 
mental structure, since each of the First Four Caliphs was appointed 
by a different mode and governed in a different way. The ideal 
which is to be derived from this period is that the Head of the State 
governed with the consent of the community, was completely open 
at all times to listen to and act upon criticism from any member of 
the community, and was subject to the law of Islam in the same way 
as any other citizen. 

At the time of Abu Bakr’s election, for example, another can- 
didate was put forward by the people of Medinah; after discussion, 
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however, it was decided to make the election of Abu Bakr un- 


animous because of his a » wisdom and moderation, As soon as 


Abu Bakr assumed office as Head of th 
a E of the State he addressed the 


“T have been put in this office to conduct your affairs, although I 


am in no way superior to you. If I do right, hel id 
Wrong, put me right.” Saag. | x 


society,”° 

Legislative, Executive and Judicial Powers 
The Caliph in consultation 
Powers of legislation so long 


9 Muhammad Iqbal, TA 
(London, 1934), 110-11. Pave 


with the Companions exercised the 
as he did not tepeal, abrogate or set 


nstruction of Religions Thought in Islam 
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aside the Law of God. However, he had the authority to extend or 
limit the application of a Quranic rule of law when such extension 
or limitation was sanctioned under a Shariah value. The Caliph 
also interpreted the Quranic rules of law in the light of the Tradi- 
tion (Hadith), the Consensus of the Community (Ijma), and 
the use of Analogical Reasoning in legislation (Qiyas). There is 
reason to believe that the First Four Caliphs in consultation 
with the Companions interpreted as well as promulgated the law 
of Islam. 

The Caliph was the supreme executive authority. He appointed or 
removed the Tax-Collectors (Amils), Governors (Amirs), Control- 
lers (Nazims), and State officials, and supervised all the departments 
(Diwans) of the State. During the reign of the Abbasids, when the 
Caliphate came under the influence of Persjan ideas of sovereignty 
and the office of Minister (Wazir) was created, the Caliph acquired 
the power to appoint or dismiss the Ministers (Wazirs), According 
to Al-Mawatdi, the Caliph had the authority to appoint two kinds of 
State officials—officials with ‘delegated’ powers (Tafwiz) and 
officials with ‘restricted’ powers (Tanfiz). The State officials were 
tesponsible to the Caliph. But if a State official infringed the rights 
of a citizen, the citizen could seek redress in the courts of law. 

One of the most important features of the Islamic State in the 
first phase of the Caliphate was that the Judiciary was made in- 
dependent of the Executive, The Prophet is reported to have autho- 
tised his Companions to act as Judges (Qazis), Umar, the second 
Caliph, is reported to have issued instructions to Qazi Abu Musa 
al-Ash’ari; these instructions enumerated the qualifications and 
defined the jurisdiction of the one who held this office. ‘The Caliph 
was the sole authority to appoint the judges, Once the judge had been 
appointed, he became entirely independent, so much so that even 
the Caliph could be tried in his court. The judge could be dismissed 
by the Caliph only if there was a valid reason. 


The Department of ‘Hisba’ 


The Department of Hisha (Religious Censorship), a peculiar feature 
of the Islamic State, came under the Muhtasib (Religious Censor) 
who enforced the moral discipline of Islam upon Muslim citizens, 
God says in the Quran: “And let there be (formed) of a you a 
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community inviting to good, urging what is reputable and restrain- 
ing from what is disreputable” (3; verse 104), 

Under the law of Islam, the Caliph was expected to be Muhtasib, 
But if it was not possible for him to perform the duties assigned to 
this office, he was empowered to appoint the Muhtasib. The 
Muhtasib had a detachment of Shurta (police force) under his com- 
mand, and he also acted as a magistrate of specific jurisdiction. The 
Muhtasib’s duties were to detect, restrain or punish those who in- 
fringed the Rights of God, the Rights of Human Beings, and the 
Rights which were common to both God and Human Beings, 

The Rights of God were public worship, the observance of fasts 
in the month of Ramazan, paying alms tax (Zakat) etc. It was the 
duty of the Muhtasib to see that the Muslims held Friday service in 
the mosque, He could punish those who were persistent in neglect- 
ing public worship, or were seen cating in public places during the 
month of Ramazan without any valid excuse. The Muhtasib made 
sure that the call for prayers (Adhan) was made at proper hours; he 
was responsible for the repair of mosques if they were left in a state 
of disrepair; he punished those who introduced heresies in Islam; or 
those who refused to pay the alms tax (Zakat) etc.; he checked 
women who went about without a veil ; he checked men and women 
talking together in public places; he punished those who used 
instruments of music, or sold forbidden toys (such as dolls), or drank 
fermented liquors. 

Wrongs that infringed the Rights of Human Beings were unlaw- 
ful transactions, usury, false and defective scales, weights or 
measures, non-payment of debt, fraud in sale, coinage, etc. In this 
field the Mwhtasib had jurisdiction over Muslim as well as non- 
Muslim citizens, It was the duty of the Muhtasib to stop anyone 
from building his house higher than that of his neighbour lest this 
interfered with the privacy of the neighbour, or implied disrespect 
of the quarters of the neighbour's womenfolk; or to order a man to 
cut the branches of his tree which spread into the courtyard of his 
neighbour. No wall or fence could be raised without the permission 
of the Muhtasib, Public thoroughfares could not be blocked. The 
Muhtasib punished those who treated their slaves or animals cruelly. 
He controlled teachers, shops, ferry-boats, buildings and in general 
exercised many of the minor functions of government often now 

associated with local authorities, 
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“Wrongs that infringed the Rights common to both God es 
Human Beings were committed when, for instance, a divorce 
Muslim woman or a widow remarried without observing Iddat (a 
petiod of time to ascertain pregnancy); or when the Imam of the 
mosque (leader of public worship) lengthened the service unneces- 
sarily so that the weak or old failed to stand it, or the people were 
hindered or delayed from performing other jobs; or when a Qazi 
made the people wait before opening his court. It was within the 
power of the Muhtasib to check these wrong-doers. 


Religion and State 


ic constitutional theory did not recognise the separation of 

rae the State. "The Head of the Islamic State (Caliph) 
symbolised the unity of the spiritual and temporal in Islam, The 
Caliph was the supreme authority so far as the interpretation or 
promulgation of the law of Islam was concerned. He led the con- 
gregational prayers, and had the authority to delegate his powers to 
the persons appointed by him. Early practice in Islam was in oi 
formity with a Tradition quoted in the Mishkat in which the ro- 
phet is reported to have said that only the Head of the Islamic ni 
(Imam) or the person or persons appointed by him are entitled to 
the people. t 
E the A however (and also in Shia Iran, on the basis 
of the doctrine of the Major Occultation of the Imam), a functional 
division between the religious and the temporal was created for 
administrative convenience, and the office of Sheikh-al-Islam was 
established side by side with the offices of Ministers of State. The 
Sheikh-al-Islam was appointed by the Sultan-Caliph, and was dele- 
gated the powers to pronounce final Decisions (Fatawa) regarding 
the interpretation of the law of Islam, to administer the religious 
endowments (Awqaf), to manage the institutions of Islamic theo- 
logical and legal instruction, to defend and to propagate Islam, 
to suppress the growth of heresy, to look after the nee to 
appoint the Imams of the mosque, mosque attendants, preachers 
and missionaries, and to pay them salaries from the State Trea- 
sury. The Sheikb-al-Islam held his office at the Sultan-Caliph’s 
pleasure, 
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Attitudes towards Non-Muslims 


The non-Muslim citizens of the Islamic State were called the 
Dhimmis (the protected people). Since Islam’s attitude towards 
other religions is more than that of mere tolerance, freedom of 
religious belief and practice were guaranteed to non-Muslims during 
the early phase of the Caliphate, and none of the First Four Caliphs 
interfered with or declared any of the institutions and customs of 
the non-Muslims null and void, 
God says in the Quran: “There is no compulsion in religion” 
(2 3 verse 256); and “And if thy Lord has pleased, all those who are 
in the earth would have believed, all of them. Wilt thou then force 
men till they are believers?” (10; verse 100). The Orthodox 
Caliphs, therefore, strictly followed the Quranic injunctions as well 
as the practice of the Prophet who never broke his treaties with the 
non-Muslims. J 
As for Jews and Christians, the Quran gave them the status of 
the People of the Book’ (Ahl-al-Kitab) and allowed the Muslims to 
develop social connections with them. After the conquest of Persia, 
on the analogy of the status granted to Jews and Christians Muslim 
jurists included the Magians and the Zoroastrians in the category of 
the People of the Book’. In Mughal India, under the influence of 
the Sufi orders, the Hindus also came to be tegarded as ‘the People 
of the Book’, and the development of social connections between 
the Muslims and the Hindus was encouraged. 

The Quran made it obligatory upon Muslims not only to show 
tolerance towards non-Muslims, but also to defend the places of 
worship of non-Muslims under their protection, God says in the 
Quran: “If God had not raised a group (i.e. the Muslims) to ward 
off the others from aggtession, churches, synagogues, oratories and 
Mosques where God is worshipped most, would have been de- 
Se ve See Seed sce There are numerous examples in the history 
ot Islam of Muslim tolerance and i i 
aa torang of Muslims defending the places 

The non-Muslim communities in the Islamic State were governed 
under their respective personal codes of law, and non-Muslim judges 
were also appointed to administer justice among them. The Head of 
the Islamic State was not empowered to declare any of the personal 
law of the non-Muslims null and void, On the other hand, although 
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all the citizens (Muslims as well as non-Muslims) came under the 
Islamic criminal law, there was one major distinction; and that was 
that if a criminal offence had been committed by a non-Muslim, he 
was awarded half the penalty that the Quran had fixed for a Muslim 
offender. The non-Muslims, of course, did not come under the Hisba 
jurisdiction of the Muhtasib. 

Non-Muslims were exempt from the compulsory military service, 
and for this exemption as well as for their protection and defence, 
the Jizya tax was imposed on them. There are, however, numerous 
instances when retreating Muslim armies returned the Jizya because 
of their failure to protect or defend non-Muslims. There is also no 
evidence to support the view that the Jizya was regularly enforced. 

Under the Orthodox Caliphs, Christians and Jews held posts in 
the Accounts Department of the State. During the first phase of the 
Caliphate, the State accounts were kept in the Coptic language and 
usually Coptic Christians were employed to keep the State accounts. 
Under the Ummayads, however, Arabic was made the State lan- 
guage, the Arabic coinage was introduced for the first time, and 
Muslims were employed for keeping the State accounts. Non- 
Muslims held major posts under the Ummayads of Spain, the 
Fatimids of Egypt, the Ottomans of Turkey and the Mughals of 
India. Under the Mughals Hindus were appointed ministers as well 
as governors of vatious Mughal provinces, and Mughal armies were 
even officered by Hindu generals. 

Thus in the Islamic Middle Ages non-Muslims were permitted to 
profess freely and practise their religion, they were employed in the 
State services, their legitimate rights and interests were safeguarded 
and they were allowed to develop their culture. The Islamic States 
provided security for everyone, so much so that whenever the Jews 
wete petsecuted in Christian Europe, they found refuge in Muslim 
Spain, Turkey, Egypt, etc. There is hardly any parallel in the history 
of other nations contemporaty with the Muslim States to Islamic 
tolerance and zeal for protecting the rights and defending the places 
of worship of non-Muslims. 


The Evolution of Islamic Law 


From the establishment of the Caliphate (in 632) up to the sack 
of Baghdad by the Mongols (in 1258), the most important and 
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significant feature of the Islamic State had been the growth, deve- 
lopment and evolution of Islamic law. This evolution was made 
possible through Ijtihad (literal meaning, ‘to exert’; in the term- 
inology of Islamic law it means ‘to exert oneself with a view to 
forming an independent judgment on a legal question’), 

Although there was no written law of Islam except the Quran in 
the first phase of the Caliphate, the Orthodox Caliphs exercised 
Ijtihad and assimilated freely what they found best in the surround- 
ing cultures. Under the early Abbasids, there developed a ceaseless 
activity among Muslim legal thinkers to evolve and expand the 
scope of Islamic law in order to meet the needs and requirements of 
a growing civilisation. During this phase an elasticity of thought 
was encouraged in the field of interpretation of Islamic law and no 
fewer than nineteen schools of Islamic law and legal opinion 
developed. The outlook of the Quran came to be regarded as 
dynamic because the simple legal precepts laid down in the Quran 
were considered to possess great potentialities of expansion and 
development by interpretation, In the interpretation of Islamic law, 
although the legal thinkers of one generation would accuse one 
another of heresy on the slightest difference of opinion, the legal 
thinkers of the next generation would attempt to reconcile the 
differences of their predecessors. 

Thus in the early phase of Islamic history, the Muslim legal 
thinkers, while remaining true to the original spirit of Islam, ex- 
ercised Ijtibad creatively. They assisted the community in adjusting 
its religious outlook towards any new idea which infiltrated the 
world of Islam, and at the same time, they mitigated the apparent 
strictness of the Quranic laws by providing the community with 
broader interpretations. 

However, certain other developments in Islamic culture brought 
an end to this creative phase. ‘The development of Rationalism 
under the later Abbasids led to a misunderstanding among the 
conservative Ulema who thought that the inevitable result of a 
tational approach to the Revealed Law would be heresy and an- 
archy. On the other hand, the rise and growth of ascetic Sufism 
tended increasingly to occupy the best Muslim minds and to tutn 
them away from concern with the mundane world, Finally the sack 
of Baghdad by the Mongols gave such a severe blow to Islamic 
culture that it did not show signs of revival until recent times, 
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` From this time onwards there is a marked tendency towards 
conservatism in all phases of Islamic life. The Ulema were afraid of 
the introduction of innovations in the Islamic law and being them- 
selves uncreative, they slavishly’ followed the dictates of the past 
authorities. They attached finality to the established schools of 
Islamic law in spite of the fact that the original founders of these 
schools never claimed such finality for their systems. The right of 
independent inquity was practically withdrawn. This eventually 
resulted in the closing of the gates of Ijtihad and consequent 
immobility, rigidity and stagnation in Islamic legal thinking. 


HI 
Islamic Constitutional Theory and Modern Times 


Now the question can be considered, how far is it possible to imple- 
ment Islamic constitutional theoty in modern times? A majority of 
modern Muslim thinkers agree with their predecessor, Ibn Khaldun, 
that from the standpoint of Islam the State must be founded on 
spiritual principles. Declaring Pakistan to be an ‘Islamic Republic’ 
or calling her capital by the name ‘Islamabad’ would serve no 
purpose unless these outwatd forms serve as a means for the 
attainment of the inner substance of Islam. 

Is it necessary that the Head of a modern Islamic State should be 
a Muslim or is such a requitement a mere ‘outward form’? It has 
already been pointed out that from the standpoint of Islam the 
Head of State must be a Muslim mainly because he is obliged to 
perform certain purely religious functions. If Pakistan had been 
inhabited by Muslims belonging to only one sect of Islam, or if she 
was governed by a hereditary monarch professing the religion ot 
belonging to the majority sect, then there would have been no 
difficulty in maintaining that the Head of State in Pakistan should 
be a Muslim (belonging to this or that sect). But in the circum- 
stances, when, besides non-Muslim minorities, Pakistan is inhabited 
by Muslims belonging to numerous different sects of Islam (al- 
though the Sunnis predominate in Pakistan, they have so far re- 
frained from claiming that Sunni Islam be declared as the State 
religion), and the Head of the State is to be elected on the basis of 
adult franchise (the population of Pakistan being 85 per cent 
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Muslim), it may well be asked: what is the sense in emphasising 
this qualification? 

If the Head of State has to be a Muslim because he is obliged to 
perform the religious functions enumerated above, then is he to 
perform these functions in accordance with the precepts of Sunni 
Islam or of Shia Islam? Anyway, if he is not obliged to perform the 
religious functions (so far the Heads of State in Pakistan have not 
performed any of these functions, although all of them were 
Muslims) then obviously an emphasis on this qualification would 
imply the retention of merely another outward form. 

According to Islamic constitutional theory Absolute Sovereignty 
over the entite universe belongs to God; but since Man has been 
appointed God's Representative (Khalifah) on earth, earthly soye- 
reignty vests in him as a sacred trust from God. (It is only in this 
sense that an Islamic State claims to be sovereign). A State which is 
established for the purposes of realising such ideals as “equality, 
solidarity and freedom’ in ‘a definite human organisation’ cannot 
be other than democratic or republican, though it may assume the 
form of a parliamentary cabinet or presidential system. Similarly it 
is essential to incorporate Fundamental Rights in a modern Islamic 
constitution, not only because they are in conformity with the spirit 
of Islam, but because each of them could be directly traced from the 
Quran and the’ Sunnah (the practice of the Prophet). 

Medieval Islam seems to have produced three distinct views on 
the Universal Caliphate (or Imamate). These are: that it is a Divine 
institution and therefore indispensable; that it is not obligatory but 
only recommended by God and therefore a matter of expediency; 
and that there is no need of such an institution, for the community 
can manage its affairs by itself (the last view was held by the 
Khawarjites). 

Ever since the Turks abolished the Caliphate (in 1924), modern 
Islam has regarded the formation of legislative assemblies in 
Muslim countries as a return to the original purity of Islam and 
thus it seems to have adopted the Khawarjite view. Iqbal maintains 
that legislative assemblies in Muslim countries should perform the 
function of Ijma (the Consensus of the Community) and re-interpret 
the law of Islam in the light of contemporary expetience and the 
altered conditions of modern life. He says: “The teaching of the 

10The Reconstruction of Religious Thought in Islam, 154. 
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Quran that life is a process of progressive creation necessitates that 
each generation, guided but unhampered by the work of its pre- 
decessors, should be permitted to solve its own problems ”."* 

Since Iqbal was aware that a present-day Muslim assembly would 
obviously consist of members who possessed little knowledge of the 
subtleties of Islamic law, he recommended that the Ulema should 
form a part of a Muslim legislative assembly and help and guide 
free discussions on questions relating to law. But Iqbal was, at the 
same time, conscious that such an arrangement was ‘dangerous’, 
therefore he suggested that if it was adopted at all, it should be only 
a temporary measure. “The only effective remedy,” he said, “for 
possibilities of erroneous interpretations is to reform the present 
system of legal education in Mohammadan countries, to extend its 
sphere, and to combine it with an intelligent study of modern 
jurisprudence.”** 

It has already been noted that the Constituent Assembly of 
Pakistan rejected the proposal for the appointment of a Board of 
Ulema which should supervise the legislative activity of the 
National Assembly, and thus upheld the freedom of the National 
Assembly in making laws for the country. When it is generally 
accepted that in Islam the spiritual and temporal are not two sepa- 
rate domains; that the nature of an act, even if secular in import, is 
determined by the attitude of mind with which the agent does it; 
and that each generation is to solve its own problems, then there 
is indeed no reason why the power to interpret the law of Islam 
should not be given to the National Assembly. 

However, the existing judicial structure could be incorporated in 
the modern Islamic Constitution of Pakistan with certain modifica- 
tions. For example, those judges of the Supreme Court who have 
been specially trained in the knowledge of the principal sources and 
branches of Islamic jurisprudence and who have also been trained 
in the application of the rules derived from those sources to modern 
problems, could be given special powers to determine, after such 
hearing (of the Ulema as well as the Experts) as they think fir, 
whether the legislative activity of the National Assembly was in 
conformity with or repugnant to the injunctions of Islam. Any 
problem of Islamic law which requires a re-interpretation in the 
light of modern experience could be put to the judges by the 


11 loc. cit, 12 ibid., 176. 
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National Assembly through the President in the form of a Re- 
ference; and they could report their opinion on such matters to the 
President. 


'Hisba’ in Modern Times 


Shortly after Pakistan came into being, some of the religious 
enthusiasts, impelled by their zeal for puritanism, attempted to 
assume the Hisba jurisdiction for themselves and went about the 
streets of the big cities of Pakistan imposing the ‘religious disci- 
pline’ of Islam on Muslim citizens. In Anarkali Bazaar, a business 
centre of Lahore, a religious enthusiast with a pair of scissors in his 
hands, attempted to clip the hair of Muslim women who had ‘dared’ 
to come out unveiled. In the walled city, a few Muslims who were 
seen eating-in public during the month of Ramazan, had to pay 
heavily for their infringement of a ‘Right of God’. Their faces were 
blackened, they were made to ride on donkeys and were taken 
around the city by a group of religious enthusiasts. 

Although such incidents were few, and the law of the land soon 
managed to control and check this trend, it appeared in a more 
dangerous form in 1953 when a group of Ulema held an All- 
Pakistan Convention at Karachi and demanded that the Ahmadis (a 
sect regarded as heretical by most Muslims) be declared as non- 
Muslims and therefore a minority community, that the then Foreign 
Minister (who happened to be an Ahmadi) be dismissed and that 
Pakistan be made an Islamic State. 

These demands, although outwardly of a ‘religious’ character 
(and perhaps in the opinion of these Ulema motivated by no other 
desire than to suppress the growth of heresy) were really the result 
of a conspiracy on the part of the Ahrar (a religio-political organisa- 
tion which had, during the independence struggle, sided with the 
Hindu Congress and opposed the establishment of Pakistan) to 
regain their lost political prestige. Numerous religious organisations 
joined the Ahrar; meanwhile some of the members of the Provin- 
cial as well as the Central Cabinets supported the Ahrar demands, , 
keeping in view their own political ends. 

These Ulema passed a ‘Direct Action’ resolution and gave an 
ultimatum to the Government that if their demands were not 
conceded, they would launch an agitation. Khwaja Nazim-ud-Din, 
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the then Prime Minister, tried his best to dissuade the Ulema from 
starting an unconstitutional campaign for the enforcement of their 
demands. He pointed out that such an agitation would lead to 
bloodshed. Furthermore, he argued that the Constituent Assembly 
had passed an Interim Report regarding the basic rights of all the 
citizens of Pakistan (on October 6, 1950) under which every quali- 
fied citizen of Pakistan was eligible for State service irrespective of 
religion, caste, race ot country of birth, and every citizen was 
granted liberty of conscience and freedom to adhere to any religion. 
But the Ulema were not prepared to listen to the reasoning of the 
Prime Minister. As a result they were arrested and the agitation 
followed shortly after. The big towns of West Punjab became scenes 
of rioting and atson; complete lawlessness prevailed in Lahore until 
the troops were called in and martial law was proclaimed. The 
agitation was suppressed by rifle fire and hundreds Jost their lives for 
a cause which, according to them, was ‘religious’. 

There ate other spheres in which certain ‘religious taboos’ have 
been maintained in Pakistan. Although poetry and other forms of 
literature ate now generally accepted as part of Pakistani culture, 
zeal for pusitanism has hindered the development particularly of 
fine arts (painting, sculpture, music, singing, dancing and all varie- 
ties of dramatic arts) in spite of Government patronage. The laws 
preventing the consumption of alcoholic liquor, prostitution and 
gambling are also unusual and peculiar. Although these laws at- 
tempt to effect a balance between individual liberty and collective 
order, they fail to achieve their real object and tend to create a 
farcical situation. 

The ‘liberal’ interpretation of Islam as put forth in the writings 
of Iqbal emphasises the development of free and cteative individuals 
as the basis of a good society. He maintains that the realisation of 
the moral ideal presupposes the freedom of the human will. Hence 
the ‘liberal’ view of Islam will maintain that the younger genera- 
tion should be educated to understand and appreciate the signi- 
ficance of Islamic moral standards; it also assumes that adult 
Muslims should be regarded as capable of regulating their personal 
moral conduct (including the freedom to adhere to any sect or to 
adopt any interpretation of Islam which they may choose) without 
external interference on the part of the State. In the past, although 
theoretically Hisha has been considered part of the Islamic State, 
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there is no evidence that it has been regularly and strictly enforced. 
In the modern Islamic State there need be no Hisba as such, but 
positive steps should be taken by the State to guarantee adequate 
religious education for all Muslim citizens. The State must also 
encourage the development among the Muslim citizens of a more 
mature religious outlook so that their narrow and distrustful at- 
titudes could be transformed into a broad tolerance and a genuine 
passion for righteousness. 

It has already been shown that the spiritual and temporal are one 
in Islam. In Mughal India, the Sovereign appointed the judges 
(Qazis) who were empowered, besides administering criminal and 
civil justice, to preach, to lead the congregational prayers, to give 
sanction to the marriage tie, to look after the mosques and religious 
endowments (Awqaf). The British, however, abolished this institu- 
tion in 1864. From that time onwards the above functions have 
been petformed by unauthorised, self-appointed religious leaders 
(Mullahs). Although these religious leaders rendered great setvice in 
keeping the community together in the petiod of foreign domina- 
tion, they are now an obstacle to progress since their influence tends 
to encourage a very narrow and confined interpretation of Islam. 
The modern Islamic State, therefore, has the responsibility of 
making provision for religious education, training, appointment and 
salary of preachers, missionaries and the leaders of public worship 
(the Imams of the mosque), and the maintenance of the mosques 
and religious endowments etc. 

As has already been stated, Islam makes it obligatory upon the 
Muslims not only to tolerate non-Muslims but also to protect them 
and to defend their places of worship. Ideally speaking a sincere 
believer in one faith ought to respect the sincerity of the believer in 
any other faith. In Iqbal’s terms, the Muslims should be aiming 
towards a much fuller and more complete expression of ‘the 
hitherto partially revealed purpose of Islam'—that ‘spiritual de- 
moctacy’, which Iqbal regards as ‘the ultimate aim of Islam’. The 
modern Islamic State, therefore, should offer more security to 
believers in other faiths than a secular State. 

The revival of Ijtihad is the major problem facing Muslims con- 
cerned to articulate a liberal and progressive interpretation of Islam. 
The essential prerequisite of such a revival is the establishment of 
centres for teaching and research in the law, history and theology of 
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Islam in the light of modern experience and the rapidly changing 
conditions of modern life. The modern Islamic State should establish 
such research centres, reform the institutions of legal and theo- 
logical instruction, and encourage the holding of seminars which 
deal with the questions of relating traditional Islamic values and 
practices to contemporary problems. 


1y. 


It has already been stated that contemporary Muslims differ in their 
views as to the nature of the Islamic State. These differences are 
caused mainly by differences in presuppositions and attitudes of 
mind. This is the basic reason fot the present confusion on this issue. 
The following are some of the factors which lead to this confusion 
and impede the realisation of the Islamic State in Pakistan. 


(1) The Muslim Masses 


The essential concern of the masses is to obtain the basic necessities 
of life which are at present hard to come by. In religious matters, 
owing to illiteracy and credulousness, the common people in the 
rural areas are dominated either by the Pirs and Sufi ordets or by 
the Mullahs. Hence their view of Islam is static, distorted and 
medieval. Change of any kind from the traditional beliefs, practices 
and customs is therefore unthinkable to them. In the towns the 
middle class Muslims tend to be smug and self-righteous. A majority 
of the Muslims who took part in the anti-Qadiani riots in West 
Punjab came from this class. Such Muslims are prompt to declare 
others unbelievers; their fervour thus takes a negative form, rather 
than the positive form of concern with making themselves good and 
virtuous Muslims. This negative attitude which is engendered by 
self-righteousness and smugness permeates all classes in all parts 
of the country and hinders the dissemination of a liberal and 
progressive understanding of Islam. 


(2) The Intelligentsia 


The term of intelligentsia is used in a broad and general sense 
to include the theologians (Ulema) and the Western-educated 
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intellectuals. Both have been academically discussing the nature of 
the Islamic State for many years, but have approached the question 
with absolutely different attitude of mind, 

Hardly any of the Muslim theologians in Pakistan have Western 
education. Therefore they have no clear understanding of contem- 
porary problems. Most of them have been trained in the traditional 
way. They live in the past, retreat from the idea of change, reject 
history as a record of experimentation in applied ethics, and are 
unable to understand the necessity for a reconstruction of Muslim 
religious thought. They turn their backs on the futute, shut their 
eyes to the demands of modernity, and live and breathe in a con- 
stricted medieval world. This attitude tends to make their approach 
to all problems idealistic and in a way romantic, but wholly 
impracticable, In the eyes of Iqbal, the Muslim theologians were 
intellectually stagnant, 

The modern (Muslim) intellectual, a product of secular educa- 
tional institutions, who has been brought up in a borrowed (West- 
ern) tradition of culture, takes great pride in applying ‘scientific 
reason’ to contemporary problems. Since he is fundamentally a 
rootless man, his approach to the problem of the Islamic State is 
curiously mischievous. He is thoroughly academic, and loves to 
define concepts in categorical terms. If the question of implementing 
the Islamic State is raised before him, he will innocently demand the 
definition of Islam. If he is told that Islam means belief in God's 
Unity and Muhammad's Prophethood, he will again ask, ‘Would 
you be so kind as to prove the existence of God to me?’ Now, here, 
he thinks, his triumph begins for it is obviously impossible to prove 
the existence of God in rational terms, whether the God of Tslam or 
of any other religion. The intellectual therefore scornfully rejects 
everything that pertains to Islam and regards the Islamic State as 

synonymous with bigotry and fanaticism, His only contribution to 
positive thinking is usually his emphasis that the State should be 
founded on Pakistani nationalism. He fails to realise that once the 
principle of nationalism is conceded, it would automatically imply 
conceding the principle of regionalism. This would lead to the disin- 
tegration of Pakistan. The ideology of Islam on which Pakistan was 
founded is the only basis for unity and solidarity among the people 
of Pakistan who speak different languages, descend from different 
racial and cultural stocks and are geographically non-contiguous, 
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Hence the intellectual either looks towards the West for inspira- 
tion (without having any deep understanding of the real problems 
of the West) and is attracted by secularism, capitalism, atheistic 
socialism etc., or else he simply drifts as a nihilist, feeling frustrated 
by the emptiness and lack of sense of purpose in his life. 

There is a liberal and moderate tradition of approaching theo- 
logical and ideological problems which derives from the time of 
Syed Ahmad Khan“ and comes down to Iqbal. These reformers 
influenced the minds of the people and directed their transition from 
medieval to modern ways of thinking. It is the tradition established 
by these reformers which eventually led to the political and cultural 
emancipation of the Muslims in the Indian sub-continent. Such men 
combined in their attitudes an awareness that the basic principles of 
Islam must be preserved, with a recognition of the value and im- 
portance of modern ways of thinking. Although the ideas of these 
liberal and moderate reformers have withstood the test of time, and 
the trend of history is moving in the direction which demands the 
fulfilment of their ideas, there is at present, unfortunately, no 
organised and coherent liberal movement in Pakistan. The liberal- 
ism which exists is confined mainly to the upper classes and tends to 
concern itself with matters of tolerance and personal morality rather 
than with a vigorous assertion of the need for social justice and 
reform. 


(3) Politicians 


Although there are no ‘politicians’ in power at the moment they 
have been very influential in the past in determining the form of the 
Islamic State, and will doubtless be influential again when they 
return in the future. Gibbon believed that to a historian all religions 
are false, to a philosopher all religions are true, but to a politician 
all religions ate useful. The experience of the past ten years has 
clearly shown that most politicians have laid emphasis on the 
Islamic State in their speeches, statements etc. as a matter of policy, 
but so far as the problem of implementing the Islamic State is 
concetned, the people have been offered virtually nothing. 


13 Syed Ahmad Khan was one of the earliest ‘modernisers’ of Islam. His 
movement began after the British suppression of the rebellion of 1857, and was 
associated with the Muslim University at Aligarh. 
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The object of these politicians was to remain popular in the eyes 
of the people. They fully understood the psychology or the mental 
chemistry of the Muslim masses. They knew that the masses loved 
to be reminded of Islam, its glory in the past, and so on, but that 
they did not like to be told of their shortcomings and failings. And 
similarly they knew that the masses were too indolent and lazy to 
interest themselves in any change of religious outlook. Hence these 
politicians’ emphasis on Islam was only verbal; they declaimed with 
passion on the virtues of religion because such was the popular 
mode of oratory. 


(4) The Press 


The vernacular press in Pakistan takes its origin from the Khilafat 
days when its circulation depended on raising the slogan, ‘Islam is 
in danger’. The readers of the vernacular press belong to the 
Muslim middle class. (The upper classes read the English news- 
papers). A large portion of the vernacular press plays on the 
puritanism and self-righteousness of the middle class, Hence these 
papers are opposed to any liberal and progressive interpretation of 
Islam, and by exploiting the techniques of sensationalism and 
inciting the prejudices of the people, they make any attempt to 
disseminate liberalism immensely more difficult. Furthermore, it is 
against their vested interests to support liberalism because to adopt 
attitudes of tolerance and fair-mindedness would lead to a setious 
drop in their circulation. 


(5) Lack of Educational Facilities 


Although the recent Education Commission Report recommends the 
dissemination of a liberal and progressive interpretation of Islam 
and a revolution in the attitudes of the people, there do not yet exist 
adequate facilities to do the necessary research into the problems 
involved in relating Islamic values to contemporary problems. 
There is almost a complete dearth of adequate books on this subject. 
The dissemination of a liberal interpretation of Islam will require 
intensive efforts to train teachers and to implement effective 
methods of instruction. As the Education Commission Report says, a 
revolution in attitudes cannot be accomplished by fiat. 
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Much of the contemporary discussion about the Islamic State in 
Pakistan, whether conservative or nominally liberal, is in fact 
utopian. Its method is to define in abstract terms the characteristics 
of the ideal Islamic State and to say nothing practicable about the 
implementation of the ideal. Such discussion generally ignores 
entirely the essential question which is the poverty, degradation and 
suffering of the masses. 

It is only too clear that conditions in Pakistan—the feudal land- 
lords, the Westernised intellectuals, the professional holy men, the 
medieval religious leaders, and the alienated masses—resemble in 
many ways conditions in Russia before the Revolution. The static 
religion, and the ineffective liberalism of Russia disappeared in 
smoke before the organisation, discipline and coherent purpose of 
Lenin. 

Iqbal contemplated the phenomenon of Lenin. In his poem, 
Lenin before God, the Muslim poet spoke of the destruction 
wrought by Lenin as a kind of necessary judgment on the sterile 
religion, blood-sucking capitalism and imperialism of the West. The 
Muslim poet also saw the possibility that if the Muslims continued 
to accept Islam in the form of a religion which teaches fatalism, 
keeps the poor oppressed, justifies social inequality, or rejects the 
idea of transforming conditions in the material world, then the 
explosive force of the alienated masses would swell up like a flood, 
break its confines and find its own direction. 

The alternative to this possibility, in Iqbal’s opinion, was an inter- 
pretation of Islam which emphasised, instead of a static utopian 
system, a view of history as a process, Muslims within history should 
always be moving towards a more perfect State and thus be always 
developing more adequate structures of social, economic and pol- 
itical justice. The adoption of the symbols of the Crescent and the 
Star on the national flag represents this very aspiration of the 
Muslim community—the State to achieve gradually (just as the 
Crescent moon passing through its numerous phases, eventually 
achieves) perfection under the guidance of God’s Law (symbolised 
on the national flag as the Guiding Star). 


DISCUSSION ON PAPER 7 


DR. IQBAL: Muslims are not anti-nationalistic but they accept 
nationalism in a definite sense. They have an idealistic conception of 
Islamic solidarity, which I have illustrated historically in my paper. 
It is not incompatible with a high ideal of international friendship, 
Indeed, to Muslims, secular nationalism has come to be known as 
idolatrous nationalism and they believe that wats have sprung from 
the deification of this purely political ideal. The concepts of equality 
and social justice are basic in Islam. 

The 1956 Constitution was hypoctitical and vague in its frame- 
work. The group of politicians who followed Jinnah were dis- 
appointing compared to their predecessors and the masses of people 
were alienated from their leaders. As Ayub Khan had said: “We 
failed to define that ideology. ... Also in our ignorance we began to 
regard the Islamic ideology as synonymous with bigotry and theo- 
cracy, and sub-consciously began to fight shy of it.” 

At present there is martial law, but there is a pre-constitutional 
atrangement for ‘basic democracies’, which brings an element of 
consent into the prevalent system. The constitution is in the making. 

` Personally I feel that I have more liberty than under previous 
regimes—at least I feel more secure. 

Beyond this I shall not add to my paper, which in any case is like 
the intestine of the Devil, it has no end. 

PROF. L. C. WEBB: Many Asian countries ate going through a 
second phase, in which we ate feeling the ground-swell of tradi- 
tional forces, and especially of religions. By concentrating on con- 
stitutions, it might seem that the religious factor was becoming less 
important, But is this so? In Ceylon, for example, there has been she 
Buddhist revival, which is making a mess of previous political 
calculations. 

The religious atmosphere of Pakistan is complex. In West Paki- 
stan, there is something of the climate of the Middle East, whereas 
in East Pakistan, there is the more sober atmosphere of a country 
like Malaya. This might be said to illustrate the dampening effect of 
humidity on religion, There is also a search going on for a form of 
Islam that will be compatible with modern institutions, with the 
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unity of the State. Pakistan under Ayub Khan is from this point of 
view not unlike England under the Tudors. Islam has been 
handicapped by a set of fossilised political ideas. 

There is an inherent tendency in all Islamic parties towards 
fission. This is understandable where the population is 80 per cent 
illiterate and the prestige of any literate man is great, however ill- 
informed. In Igbal’s book Ideology of Pakistan and its Implementa- 
tion, he proposed that there should be a Ministry of Religious 
Affairs to take over the affairs of the mosques and religious founda- 
tions, to appoint and pay Imams, supervise religious education, and 
so on. This would probably reduce sectarianism. 

All the same, it will be difficult to restore vitality to the Islamic 
ideal in the context of a modern State. Christendom has emerged 
with a structure of government within which the State tends to be 
regarded as of its nature secular and religion as a private affair. 
This is much harder for Islam, with its rejection of secondary 
causes. As Abul "Ala Mawdudi, founder of one of Pakistan’s most 
influential sects, put it: “The sun, the moon and the stars are . . . 
all Muslims”, because they all obey God. Such Muslims bring 
the same style of thought into politics, and can only see an 
Islamic State as a theocracy, in which man’s only duty is to obey 
the law. 

PROF, MORRIS-JONES: I wish to compare the situation in 
Pakistan as described by Iqbal with that in India. One difference 
is that no Indian parties have been completely geared to religion. 
Secondly, the despair and distrust which Pakistanis feel towards the 
pre-1958 regime is apparent also in India. The difference is one 
of degree only. In Pakistan the disgust appears universal. Is there 
something about Islam which makes it less willing to tolerate a 
distinction between profession and practice, to accept and bear 
with incoherence and incapacity, which the Indians appear willing 
to do? 

PROF. STONE: I would like to ask Dr. Iqbal, first, what is 
meant by ‘idolatrous nationalism’? And what is the Islamic view 
of the national state, which has been summarised in terms of 
‘cultural emancipation’ and ‘territorial specification’? Do not these 
two add up to ‘idolatrous nationalism’? My second main question 
is, how far would an Islamic republic of Pakistan be a theocratic 
state? 
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DR. IQBAL: Territorial nationalism is accepted by the Muslims 
only for the purpose of identification. Nationalist values must 
under no circumstances over-ride human values, This is how a 
Muslim feels. The Muslim concept of nationalism is, therefore, more 
idealistic than the Western concept. Secular (or idolatrous) national- 
ism brought forth Fascism in our times. Its narrowness and inhuman 
tendencies can be witnessed in the Union of South Africa and even 
in some parts of the United States. 

Christians, dominated by a tradition of personal religion and 
Church organisations, tend to see the Islamic State as a theocracy. 
But to Muslims it never means a theocracy for there are no priests in 
Islam who may run the state. A modern Muslim state could con- 
ceivably exist even if its head was a Hindu for the Muslims are free 
to elect anyone as the head of their state, In Pakistan at the moment 
the Chief Justice of the Supreme Court, Mr. Justice Cornelius, is a 
Roman Catholic. 

MR. D. SINGH: Iam not clear how Dr. Iqbal’s exalted view of an 
Islamic State can be reconciled with traditional Islamic law. Under 
the 1956 Constitution, it was provided that law would be linked 
with Islamic law as revealed in the Quran. If, for example, Pakistan 
wete to introduce a new law of divorce, how would it be kept 
consistent with the Quran? How would the early Muslim texts be 
interpreted? 

MR. JUSTICE ELSE-MITCHELL: Surely a system of judicial review 
such as Dr. Iqbal envisages must ultimately lead to divergence 
between the law authorised by the courts and the traditional law of 
the Ouran. 

MR. HINDLEY: I can attach no meaning to the idea of an ‘Islamic 
State’. Two aspects of Islam have some applicability to politics, 
First, Islam is not democratic; second, it has no supreme interpreter 
like the Pope. I believe it is impossible to reach a definition of an 
‘Islamic State’ that would be acceptable to more than a handful of 
Muslims. Anyone may define such a State as he wishes, and in the 
absence of a hierarchical ‘Church’ in Islam, there is no ‘Muslim 
Pope’ to lay down which definition is the correct one. 

DR. IQBAL: I think that the whole approach to Islam has been 
medieval; the Muslim is always thought of as a man with a knife. 
There is no great difficulty about the interpretation of the Quran to 
develop a law suited to a modern State. Over three centuries there 
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have been attempts to bring Muslim law into line with modern 
requirements. A Muslim State can be very tolerant. The old Moghul 
tulers did not interfere with the social system of India and impose 
ideas of Islamic law. Only if minorities are preserved, can the true 
ideal of the Islamic state be attained and Muslim ideals of respect 
for others be upheld. 


= 


Donald Hindley 


A NOTE ON ISLAM AND POLITICS 
IN INDONESIA 


ALTHOUGH ABOUT 90 per cent of Indonesia’s 95 million inhabit- 
ants are classified as Muslim, Islam there has provided no guide for 
political action, nor has it welded together a political force of lasting 
national importance. In order to understand this failure, it is neces- 
sary to examine the history of the Islamisation of Indonesia, the 
nature of Islam itself, and the political situation in Indonesia since 
the transfer of soyereignty in December 1949. 

The last Hindu kingdom in Java did not fall until 1478, while 
towards the end of the sixteenth and the beginning of the seven- 
teenth centuries there arose in Central Java the nominally Muslim 
sultanate of Mataram which reasserted Javanese philosophy and 
ritual. The local agents of Muslim orthodoxy were purged because 
they competed for the loyalty of the population, The Dutch, too, 
were concerned to curb the influence of the Muslim leaders. Indo- 
nesian government officials were discouraged from a strict observa- 
tion of religious duties, religious teachers were licensed, and severe 
restrictions were imposed on the import of religious literature in 
order to keep out political influences, In short, within Java two sub- 
communities were formed: that of the santris, the devout Muslims. 
and that of the abangans, those who were nominally Muslim but 
who maintained a basically animistic and Hinduistic set of beliefs 
and ritual. Furthermore, a majority of the Indonesian government 
officials, those whose children had the opportunity of higher educa- 
tion and who were to constitute an important part of the nationalist 
leadership, were not santris. 

The dichotomy between the santris and the abangans was not 
marked until the present century when the Islamic reform move- 
ment reached Java. This movement was aimed primarily at purging 
the nominally orthodox Muslims of syncretic accretions, Indigenous 
non-Islamic phenomena were rejected, such as traditional dancing 
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and puppet plays, gambling, and even traditional clothing and 
music. Resentment and fear of the orthodox Muslims were height- _ 
ened among the abangans. Today the santris and abangans ate self- 
conscious, often antagonistic, sub-communities. 

The 1955 general elections showed that the Muslim political 
parties received about 40 per cent of the votes in Java, and some- 
what more in Indonesia as a whole. If the Muslims had been united, 
they would have formed, perhaps, the major political force in 
Indonesia. But they were not. The reason for their division lies in 
the nature of Islam itself. Islam has no ‘Church’, no supreme 
interpreter. Thus the devout Muslims in Indonesia are fragmented in 
their religious and political interpretation of Islam. In the political 
sphete, which concerns us at present, many of them ate members of 
secular parties, even of the Communist Party, believing that by be- 
ing so they are implementing what they consider to be the political 
message of Islam. Most devout Muslims, however, support one of 
the avowedly Muslim parties. The history of the Muslim political 
groups is one of recurrent squabbles and divisions. At the time of 
the 1955 elections, there were four Muslim parties worth noting: 
Masjumi (by and large the representative of the reformist groups) 
which received 21 per cent of the total votes; Nahdatul Ulama (re- 
presenting the adherents of the four main schools of Islamic law) 
which received 18°4 per cent; PSII, which received 2'9 per cent; 
and Perti, a small Sumatran party, which received 1°3 per cent. 

Although the Muslims are politically divided, one or each of the 
avowedly Muslim political groups might have used Islam in order to 
produce a concept of an Islamic state. This has not occurred. The 
ordinary patty programmes of the Muslim parties are similar to 
those of the secular parties, and are based upon Western humanist 
traditions, while the bankruptcy of their religion as a guide for 
creating a modern State was cleatly demonstrated in the Constituent 

Assembly debates from 1956 to 1959. Certainly they united in 
opposition to President Soekarno’s Pantjasila, but on the other hand 
they were unable, separately or collectively, to formulate what they 
meant by an Islamic State. Beyond the desire for a stipulation that 
the President of Indonesia be a Muslim and that the State should be 
based on ‘the teachings of Islam’ (undefined), nothing concrete 
emerged. Their predicament was not unique, for what religion has 
been used successfully as the basis of a modern state? 
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A brief survey of the political situation since the transfer of 
sovereignty in December 1949, shows how the Muslim patties 
have been excluded from a major role in the government of 
Indonesia. 

In 1950 it was widely believed that Masjumi (which until 1952 
included Nahdatul Ulama) would win a clear majority in the event 
of general elections. Masjumi, with the adherence of the rural and 
urban Ulamas, was the only patty at that time with a nation-wide 
and effective means of mobilising mass suppott. The principal 
Masjumi leaders also were inclined to be pro-Western and to 
consider the revolution as largely completed by the transfer of 
sovereignty. The other political forces closed their ranks through 
fear of a Masjumi victory and through their commonly-held belief 
that the revolution was a continuing social, economic and political 
struggle against the Western imperialists. The non-santris’ fear of 
Muslim fanaticism was strengthened by the bloody revolts led in the 
name of Islam in West Java, Atjeh and South Sulawesi. 

The Nahdatul Ulama broke away from Masjumi in 1952 and, 
like PSII and Perti, showed itself willing to co-operate with the 
anti-Masjumi forces. A loose alliance was formed of PNI (the 
nationalist party), the Communist Party, Soekarno, Nahdatul Ulama 
and PSII. Masjumi was first excluded from government office in the 
middle of 1953. By the time of the general elections in September 
1955, the non-Muslim parties had developed their organisation to 
the extent that they could win 56°5 per cent of the votes. The end 
result of Masjumi’s exclusion from a major role in government was 
the participation of several of its leaders in the PRRI-Permesta 
rebellion that broke out in February 1958. In August 1960, 
Soekarno ordered the dissolution of Masjumi. 

Why could PNI, Soekarno and the communists use NU, PSII, 
and Perti in the process that led first to the isolation and then to the 
rebellion and destruction of Masjumi? They could because there 
was nothing to bind the so-called Muslim parties tightly together. 
Just as it failed to provide the Indonesian Muslims with a guide to a 
State constitution, Islam also failed to provide them with a guide for 
political tactics or government policy. If Islam could not provide 
unity on religious matters, how could it on political ones? In the 
absence of a hierarchical ‘Church’, there was no one with the 
authority to settle disputes or evict heretics. In short, the addition of 
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the adjective ‘Muslim’ to a political party had little effect on its 
political behaviour. 

NU, PSII and Perti leaders have declared, and they may believe 
genuinely, that their participation in any government, even an anti- 
Masjumi one dominated by non-Muslim forces, gives the Muslims 
some influence in government decision-making. In the event, this 
has not proved so. Because of their generally low level of formal 
education, their political weakness, and their lack of political ex- 
pertise, the NU, PSII and Pertti leaders have been given mainly 
menial cabinet posts. They have carried little if any weight in the 
formulation of government policy. 

To summarise: Indonesia has the largest Muslim population of 
any country. Islamisation has been uneven in its intensity, leaving 
many nominal Muslims outside and often antipathetic to the in- 
fluence of the Muslim religious leaders. And for the devout Muslims, 
Islam has provided neither the basis for a modern State nor the 
cohesion with which the avowedly Muslim groups could have 
become a major political force in the country. 


J. A. C. Mackie 


INDONESIAN CONSTITUTIONS, 1945-60 


INDONESIA HAS been governed under three different constitutions 
since it proclaimed its independence in 1945. During the yeats of 
revolutionary struggle against the Dutch, 1945-9, the Republic 
based its authority on the ‘Proclamation Constitution of 1945’, 
drafted just before the Japanese surrender and promulgated on 
August 18. It served as a framework of government during the 
uncertain years of revolution and has again been in force since July 
5, 1959. It is characterised by a powerful, almost unlimited execu- 
tive, which cannot be overthrown by the legislature. (Hence, 
amongst other reasons, its restoration in 1959). The federal constitu- 
tion of the shortlived Republic of the United States of Indonesia 
(R.U.S.I.), created by the Round Table Conference which ended the 
Dutch-Indonesian dispute in late 1949, lasted only until the trans- 
formation into a unitary state in August 1950. Its drafting shows 
strong Dutch influence, which also coloured the Provisional Con- 
stitution of 1950-59, since the latter differed from it only in minor 
respects, except on the one matter of rejecting the federal struc- 
ture. (The constitutional framework of federalism was as vaguely 
defined as it was shortlived and it is not worth further elaboration 
here.) 

The Provisional Constitution imposed a unicameral parliamentary 
system of responsible government, in which political parties played 
a dominant role. Among the reasons for the abandonment of 
‘liberal democracy’ in 1959 was undoubtedly a widespread feeling 
that party politics within this framework were only leading to pol- 
itical deadlock. However, the ‘rules of the game’ were observed 
fairly scrupulously from 1950 until normal parliamentary politics 
began to go into eclipse in March 1957 as a result of promulgation 
of a State of Emergency, the political intervention of regional 
military commanders, the President’s incursion into active politics 
and the unrestrained increase in budget deficits. 
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A Constituent Assembly had been foreshadowed in all three 
constitutions but could not be elected until December 1955, shortly 
after the first general elections for the House of Representatives. It 
met in November 1956, but by the end of 1957 it was clear that no 
agreement could be reached over the issue of an Islamic ot Pantja 
Sila (i.e. secular) State. Although the two Islamic parties were vague 
about the precise structure of an Islamic state and the immediate 
point at issue was merely the preamble to the constitution, they were 
able to prevent the two-thirds majority required to settle it. A more 
substantial disagreement loomed in regard to the choice between a 
federal or unitary state and a bicameral or unicameral parliament, 
since the former was preferred by elements in the Masjumi Party 
which drew its support largely from regions outside Java. But before 
this issue came into the open, the Government in February 1959 
proposed as an alternative course that the 1945 Constitution be 
restored: it coupled this recommendation to the Constituent As- 
sembly with a compromise formula on the question of the Islamic 
State, designed to win over enough Muslim votes to obtain the two- 
thirds majority. However, at the last minute, one of the Muslim 
parties in the government, the Nahdatul Ulama, decided to oppose 
the government's proposal, which was defeated, The Wat Adminis- 
trator under Martial Law then proclaimed a ban on political activi- 
ties (since lifted, although not fully), the Constituent Assembly was 
wound up and on July 5 the 1945 Constitution was promulgated by 
Presidential Decree. 

Legislative Power 


(1) THE 1950 CONSTITUTION: Under the 1950 Constitution, 
legislative power was vested in ‘the Government together with the 
House of Representatives” (Article 89), There was no second 
chamber. The government was “bound to ratify a bill which has 
been passed, unless the Government gives notice of having pre- 
ponderant objections against this bill within one month after the 
bill has been submitted for ratification” (Article 94, ii). (This veto 
power was never used, nor, as far as I know, was the threat to use it 
employed against Parliament.) The House of Representatives had 
the right to submit or amend bills (Articles 90-91). 

The government had a right to enact emergency laws on matters 
demanding immediate attention, but the regulations contained in 
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such laws had to be submitted to the House of Representatives at 
the next session; otherwise they lapsed zpso jure (Articles 96-7). 
This power was used extensively in 1950-51, but less frequently in 
later years when Governments occupied a weaker position in the 
House and the use of the power met with some criticism. The Con- 
stitution also permitted the Government to issue regulations (or- 
dinances) and to delegate authority to other organs of the State to 
issue further regulations for carrying out the laws and ordinances 
(Articles 98-100). The manner of promulgating laws and ordin- 
ances was to be determined by law, but the Constitution provided no 
machinery for review of ordinances, Ministerial regulations or rules 
of lower authotities and Parliament appears not to have attempted 
to establish any formal machinery of supervision, apart from its set 
of committees mentioned below. 

There was no limitation on the legislative power of the central 
government, as had been implied (although in the vaguest terms) 
under the federal constitution of 1949, except in the implicit reser- 
vation of constitutional changes to another body (Article 140). 
“The laws ate inviolable” (Article 95, i), ie. not subject to chal- 
lenge in court. Article 1, # of the Constitution bracketed ‘the 
Government’ together with the House of Representatives as the 
instrument of popular sovereignty. The House attempted to exercise 
supervision over the executive through a series of committees cor- 
responding to the various ministries; but while these did weaken the 
authority of Ministers, their primary function seems to have been an 
educational one for members and they had nothing like the in- 
fluence of French or American legislative committees. However the 
House of Representatives was not able to attain a primary position 
in the governmental system as the instrument of popular sove- 
teignty. Its most serious weakness, derived from a practical problem 
of financial control; budgets were generally presented so late in the 
year to which they applied that the House had no real opportunity 
to exetcise effective control over expenditure. Budget deficits became 
endemic, always exceeding the estimated figure, and the accounting 
process fell so far into arrears that only provisional estimates of 
expenditure in any year were published; accounting control was left 
very largely to the Auditor-General’s Department. 

The composition of the House of Representatives under the 1950 
Constitution was initially determined by the agreement establishing 
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tht unitary Republic. The House included specified numbers of 
nominated members from former organs of the federal R.U.S.I. and 
the revolutionaty Republican government, to an initial total of 236 
members. The Constitution provided that it should consist of one 
representative to every 300,000 citizens and be chosen for 4 years by 
general election (Articles 56, 57, 59) on a basis of universal and 
equal suffrage exercised by secret ballot “or equivalent free voting 
procedute” (Article 35). The Electoral Law of 1953 provided for 
direct election through proportional representation; 16 electoral 
districts were designated and seats allotted according to population 
on a ratio of 1/300,000, with the stipulation that each district had a 
right to a minimum representation of 3 seats in the House of 
Representatives and 6 in the Constituent Assembly; ‘remainder’ 
votes were to be accumulated and distributed on a national basis. 
The franchise provided for universal suffrage (without literacy 
qualification) for all citizens over 18 and for married persons 
below 18. 

(2) THE 1945 CONSTITUTION confines the House of Repre- 
sentatives to a purely legislative role. The sovereignty of the people 
is now exercised by a People’s Consultative Assembly (Article 1, #), 
which is to consist of “members of the House of Representatives, 
with the addition of representatives from the regions and groups, 
according to regulations to be determined by law” (Article 2, 2). 
(The fact that this article can be interpreted to mean ‘functional 
groups’ contributes to its appeal to the President as a basis for 
Guided Democracy.) The People’s Consultative Assembly is to meet 
at least once evety five years; it is to elect the President (and Vice- 
President) and lay down the “ general direction of State policy”. An 
advisory Council of State, nominated by the President, has also been 
established (Article 16). A new electoral law amending that of 
1953, which will make provision for representatives of ‘functional 
groups’ in the House of Representatives, has been foreshadowed 
but not yet (June 1961) published. The House of Representatives 
elected in 1955 continued to function under the new constitution 
from July 1959 to March 2, 1960, when it was dissolved by Pre- 
sidential Decree: a new House was then nominated by the Pre- 
sident, containing 130 members from political parties (several of 
which have not been represented), 35 from the Armed Forces 
and 118 from the ‘functional groups’. The Provisional People’s 
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Consultative Assembly was nominated by the President in August 
1960, and met for its first session to lay down the “ broad outlines 
of state policy” in November: it consists of 515 members. 

The Constitution provides merely that the House of Repre- 
sentatives shall meet at least once a year; that its composition shall 
be laid down by law (Article 19); that laws require the approval of 
the House and, if rejected, may not be proposed again at the same 
session (Article 20); that members of the House have a right to 
propose bills—subject to the same limitation if the President refuses 
ratification (Article 21); and that the President has a right to issue 
ordinances in the place of laws, which must be submitted to the 
House of Representatives at the next session (Article 22). The 
President’s frequent exetcise of this quasi-legislative power (granted 
in Article 22, under the title ‘Law-Substituting Ordinances’) to 
avoid referring controversial bills to the House has further reduced 
the status of the latter. 

Under the 1945 Constitution, legislative or quasi-legislative 
powers have been exercised in a variety of forms. At the top of the 
hierarchy come Presidential Decrees (Penetapan Presiden) undet 
which the 1945 Constitution was proclaimed; a number of further 
Decrees have subsequently been issued, on the argument that they 
serve to implement the new constitution: they have embodied a 
wide range of basic decisions and have not been submitted to 
Parliament for approval. The decisions of the People’s Consultative 
Assembly (Ketetapan Madjelis Permusjawaratan Rakjat) lay down 
the ‘broad outlines of State policy’ rather than legislative rules, but 
they are considered to embody principles which are binding on the 
Government and its agencies. Laws (Undang-undang) are still made 
by the House of Representatives in the usual way. The 1945 Con- 
stitution made no provision for Emetgency Laws (Undang-undang 
Darurat) as did the 1950 Constitution, but it provided under Article 
22 for ‘Law-substituting Ordinances’ (Peraturan Pemerintah Peng- 
ganti Undang-undang). At a level below legislation, government 
regulations (Peraturan Pemerintah), Ministerial orders (Peraturan 
Menteri) and Ministerial decision may be issued on the basis of a 
law. In addition, a new class of Presidential Regulations (Peraturan 
Presiden) is now used to implement Presidential Decrees. 

During the period of revolutionary struggle from 1945—49, the 
status of the Central National Committee, which exercised the 
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powers of the House of Representatives, was higher than the 1945 
Censtitution implied, despite (or perhaps because of) the fact that it 
was a nominated body whose numbers were augmented at several 
stages by the Government to reflect changes in political alignments. 
Cabinet responsibility to the Working Committee of the Central 
National Committee was virtually accepted from November 1945 
to February 1948, when a ‘Presidential’ Cabinet under Dr. Hatta 
took office. It is unlikely, however, that the 1945 Constitution will 
again be modified in this way, since the primacy of party politics 
which gave rise to the demand for direct Cabinet responsibility to 
parliament in 1945-48 has now been disavowed. 


Executive Power 


(1) THE 1950 CONSTITUTION (4) The Cabinet: The 1950 Pro- 
yisional Constitution followed the Dutch model in making the 
Government responsible to Parliament. It did not specifically debar 
a Cabinet from attempting to govern without the support of a 
majority in the House of Representatives, but none attempted to do 
so nor could have succeeded long in doing so. The executive powers 
of the Government were laid down by Article 82 of the constitution 
in very broad terms: “the Government is to promote the welfare of 
Indonesia and especially to take care that the Constitution, the laws 
and other regulations are executed”. (The extensive powers vested 
in the executive authority under legislation of the colonial era wete 
taken over without substantial change, as also was the colonial civil 
setvice, which constitutes a control mechanism reaching down to the 
village.) Ministers did not have to be members of the House of 
Representatives and, if they were, they were not permitted to 
exercise their parliamentary functions while in office (Article 61, i); 
they could intimate their wish to address the House to the Chairman 
(Article 64) and were required to answer questions from it either 
orally or in writing. 

Relations between the Ministers, the President and Parliament 
were not entirely clear. Article 83, i#; “The Ministers shall be 
tesponsible for the entire policy of the Government; jointly for the 
entire policy, and each Minister for his part in the Government”. 
The President and Vice-President were ‘inviolable’. The right to 
dissolve the House of Representatives was vested in the President 
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(Article 84) and no reference was made in the constitution to the 
Prime Minister's rights in the matter; the issue hardly arose, mainly 
because it would have been physically impossible to hold an im- 
mediate election before the one general election in 1955. The 
dissolution power was one of the obscure points in the Constitution's 
definition of the President's relationship with the Cabinet; it has 
been held to blame for the weak position of the latter and the 
unusual degree to which the President acted independently of the 
Cabinet. Article 83, ii, quoted above, implied a sole Ministerial 
tesponsibility for Government policy; this would seem to have 
confined the President strictly to the role of mouthpiece of the 
Cabinet, except in fields where specific functions were allotted to 
him, (But it has been suggested that the President shared authority 
for legislation, although not responsibility for it, with the Cabinet, 
since the term ‘Government’ clearly referred to both in Chapter IJ, 
section 1 ahd Chapter III, section 1.) The Constitution did not 
specifically prevent the President from vetoing or withholding 
approval for legislation and on several occasions he did so to the 
embarrassment of cabinets which were uncongenial to him. A 
further cause of friction between some Cabinets and the President 
was the lattet’s refusal to accept the usual limitations of a constitu- 
tional head of state in the matter of public speeches and official 
tours; in these fields, the extraordinary status of President and Vice- 
President as pre-eminent ‘national leaders’ was approved in a 
Ministerial statement in Parliament in 1951. The relative weakness 
of the Cabinet is to be sought, however, in political factors and the 
charismatic appeal of the President, rather than in a purely 
constitutional explanation. 

(b) The President: The Provisional Constitution provided that 
the President (and Vice-President, whose functions were not specific- 
ally defined) would be elected according to rules to be laid down by 
law; no such law was passed, as President Soekarno was already 
installed in office when the Constitution came into effect, under the 
terms of the political agreement establishing it; the method of his 
election and the prescribed term of office were left for the Con- 
stituent Assembly to determine. The President's powers were 
specified as appointment of cabinet formateurs and appointment of 
Ministers in accordance with their recommendations (Articles 50- 
51), the right to dissolve the House of Representatives, to conclude 
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diplomatic relations with other states, to award decorations, to grant 
pardons, the power to declare war and to declare a state of emer- 
gency (Articles 84, 87 and 120-129). He was also ‘vested with 
supreme authority over the Armed Forces’ (Article 127); in spite of 
sttong arguments that this meant merely that the President exercised 
nominal authority above a Commander-in-Chief, his right to over- 
rule the Minister of Defence in the making of appointments was 
invoked during the most celebrated political crisis of the ’fifties. 

(2) THE 1945 CONSTITUTION: Under the terms of the 1945 
Constitution, the President’s executive powers are almost unlimited 
and Ministers of State, appointed and dismissed by him, are men- 
tioned metely as assistants to him (Article 17). “The President of 
the R.I. shall be vested with executive power as laid down in the 
Constitution” (Article 4, 7). He is also Commander-in-Chief of the 
Armed Forces. The constitution provides that he is to be assisted by 
a Vice-President, but none has been designated since July 1959. He 
is to be elected for 5 years by the People’s Consultative Assembly by 
majority vote (Article 6, i). 3 

His authority is limited only by the stipulation that the concur- 
rence of the House of Representatives is necessary for the enactment 
of legislation, for declaring war and terminating hostilities and for 
concluding treaties. (Articles 11 and 20, 4). In circumstances of 
emergency, he is empowered under Article 22 to issue ordinances 
taking the place of laws, these ordinances being requited to obtain 
approval by the House of Representatives in the following session, 
failing which they are to be struck out. If the President does not 
ratify a bill proposed by the House of Representatives (or if the 
House does not ratify a bill proposed by the President), that bill may 
not be proposed again during the same session (Articles 20-21). 


Emergency Provisions 


Since March 1957, Indonesia has been under Martial Law, initially 
under the provisions of a Dutch Ordinance of 1939 regarding the 
State of War and Siege, then under the Indonesian Law 74/1957, 
recently modified by Law-substituting Ordinance No. 23/1959. 
The earlier measures recognised two stages of ‘siege’ and ‘wat’; 
the latter establishes 3 stages of ‘civil emergency’, ‘military emer- 
gency’ and ‘war emergency’. The Central War Administrator under 
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the 1959 law is the President/Commander-in-Chief, assisted by 
a council consisting of the Prime Minister, Minister of Defence, 
Minister for Home Affairs, Minister of Foreign Affairs, Chiefs of 
Staff of the 3 armed services and Head of Police. (Until December 
1959, each armed service head acted as Central War Administrator 
within the territory controlled by his service: in effect, the Army 
Chief of Staff was the principal authority.) In a state of ‘war’ and 
“military emergency ', the Regional War Administrator is the local 
military commander, in conjunction with a council consisting of the 
Kepala Daerah (see below under Regional Government), local chief 
of police and regional executive council; the difference between 
“wat” and “military emergency” is merely one of powers, In a state 
of “civil emergency”, the civil Kepala Daerah is the Regional War 
Administrator. Under the 1957 law, the State of Emergency was to 
last only 6 months and the State of War only 12 months; it could 
be extended by Parliament, The Government was obliged to submit 
a report on all actions performed under the special authority granted 
by the Act (Clause 5, fii). Neither provision is contained in the 1959 
version of the law. 
The Judiciary 


The judiciary has played almost no part in Indonesian constitutional 
Processes, except in conducting criminal cases with a political back- 
ground. No cases involving interpretation of the Constitution have 
been dealt with by the courts, although the Chairman of the 
Supreme Court has been called upon to give advice to the President 
on the legality of procedures he has adopted. The 1945 Constitution 
states simply that “the Judicial Power shall be vested in the 
Supreme Court and such subordinate courts as may be established by 
law”: the organisation, competence and conditions for appoint- 
ment and discharge of judges are to be laid down by law (Articles 
24-5). The 1950 Constitution added also that appointments were 
for life, subject to an age limit which could be laid down by law and 
that judges could be dismissed or relieved from office as the law 
prescribed (Articles 78-9). 

The law of 1950 governing the Supreme Court provides that 
judges are to be appointed by the President from candidates (at 
least 2 to each vacancy) proposed by the House of Representatives. 
Judges may be honourably discharged from office by the President 
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because of continued mental or physical illness or because of old 
age (60 is the prescribed retiring age unless the President gives a 
dispensation for reasons of State): otherwise they can only be 
discharged at their own request. They may also be dismissed if 
sentenced for committing a crime, if they become bankrupt, if they 
violate the provision against taking part in a case in which they 
have an interest or “because of improper or indecent behaviour or 
constant negligence in their duties”. The two levels of lower courts 
for the Indonesian population have still the same general structure 
as in Dutch times, but the dualistic system of separate courts and 
legal codes for Dutch nationals has been abolished; the courts of 
first instance now exercise a wider jurisdiction also. Adat (cus-- 
tomary) law is gradually being subordinated to the national code, 
whereas there was a tendency to preserve it in the later years of 
Dutch rule. On the other hand, religious courts still function, mainly 
in the sphere of family law, with a somewhat higher status than in 
colonial times. 
Regional Government 


The powers devolved by the central government to autonomous 
regional units, provinces and regencies (kabupatens) are not large 
and overlap those of the central government’s hierarchy of local 
officials on inferior terms. This hierarchy, formerly the Dutch 
colonial service, extends down thtough 6 levels of authority to the 
village, each exercising control and supervision over the activities of 
lower organs on the basis of a mass of laws and ordinances accumu- 
lated over decades. ‘Autonomous’ institutions alongside the first and 
third level of this hierarchy (first established under the Dutch 
regime) are now based upon Law 1/1957, as modified by Pre- 
sidential Decree No. 6/1959. Regional representative councils have 
been established at both levels, province and kabupaten ot re- 
gency, and in theory are empowered to deal with all matters not 
specifically assigned to other authorities: in practice, there are few 
fields where the central government does not exercise prior auth- 
ority, so that the principal powets exercised by the autonomous units 
are powers of medebewind (‘sharing-in-government’) in sharing 
administrative functions which the central government devolves to 
them. The central government’s administrative hierarchy maintains 
a close degree of supervision to ensure that the decisions of regional 
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authorities do not contravene or encroach on the legislation or 
regulations of higher units. 

The key figures in the system of regional government are the 
Kepala Daerah (‘regional head’) at the provincial and regency 
level. Until 1957, the governor and regent (both members of the 
central government hierarchy) bore this additional title and auth- 
ority, since they also acted as chairmen of the provisional regional 
councils, Law 1/1957 provided that the elected chairman of the 
council should be designated Kepala Daerah, although the gov- 
ernors and regents continued to exist alongside them as administra- 
tive figures, with ambiguous status vis-a-vis the Kepala Daerah, but 
continuing supervisory powers over lower units of government. To 
remedy the ‘dualism’ of this system, Presidential Decree No. 
6/1959 has restored central authority over regional councils by 
fusing the two offices again and providing that the Kepala Daerah 
shall be a servant of the central government chosen by the central 
government from 4 nominees submitted by the regional councils; 
but an escape clause permits it to choose from beyond these no- 
minees if necessary. The unitary character of the system has been 
strongly underlined. 

Financial relations are now regulated by Law 32/1956 which 
assigns to the regions power to levy certain taxes (insignificant local 
ones) as designated by government regulation, in addition to varying 
proportions of the yield from other higher-yielding, centrally- 
collected taxes, as specified by the central government from year to 
year: part of the receipts from the main revenue-producers (import 
and export duties) is also to be devoted to the regions, but in very 
vague terms. No clearcut formula for allocating sufficient taxing 
powers to make regional councils fully independent or for allocating 
their respective shares of available central government revenue has 
yet been put into effect and central government grants to the regions 
appear to be made on an ad hoc basis: most provincial budgets 
have derived 90 per cent of their revenue from central grants, 
although the figure ranges much more widely (down to 40 per cent 
and less in a few cases) for regencies. 


Fundamental Rights 


The Provisional Constitution contained a substantial catalogue of 
fundamental human rights and freedoms (Articles 7-34), ranging 
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from statements of legal rights guaranteeing equality before the law 
and just legal procedures to statements of aspirations such as the 
right to work, to education and to ownership of property. The legal 
status of these rights is indicated by Article 33; “limitations on the 
exercise of rights and freedoms described in this section can only be 
imposed by regulations as established by law, exclusively for the 
putpose of securing the indispensable recognition and respect for 
the rights and freedoms of others and to comply with the just 
requirements of public order, morality and welfare in a democratic 
community”. An additional section of fundamental principles laid 
down that “the will of the people is the basis of public authority” 
and in broad terms prescribed freedom of religion and various 
welfare objectives. Article 38 4, which prescribed that “the national 
economy shall be organised on a cooperative basis”, has given tise 
to much discussion as to its meaning. 

The 1945 Constitution contains much shorter clauses of similar 
character, prescribing religious freedom, equality before the law, the 
tight to work and to expect a reasonable standard of living, freedom 
of assembly, speech and Press and the right to strike, as provided by 
law (Articles 26-28), Legal rights are much less specifically spelled 
out than in the 1950 Constitution, being subsumed under the stipu- 
lation of equality before the law contained in the clause “All citi- 
zens shall have the same status in law and in the government...” 
(Article 27, 2). 


J. A. C. Mackie 


ASPECTS OF POLITICAL POWER AND 
THE DEMISE OF PARLIAMENTARY 
DEMOCRACY IN INDONESIA 


IN DISCUSSING a situation where constitutions are being made and 
altered and unmade, we are sooner-or later led to reflect upon the 
relationship between the particular features of a constitution and the 
nature of the political forces it has to accommodate. Unless a con- 
stitution is in some sense tailored to the realities of political power 
within a community, there is likely to be deadlock or conflict. But 
we cannot briefly say much more than this about the relationship in 
general terms; our concepts ate too vague, and political forces which 
can be contained within constitutional channels in one context 
might overflow them is a slightly different one. Yet if constitutions 
are to be worked out other than by chance in the turbulent polities 
of Asia, we need a more precise notion of which political forces 
matter, from this point of view. We also need to know more about 
the functional significance of constitutions. How far can they affect 
the way in which the mote explosive forces within the community 
are going to work themselves out? 

In Indonesia, the Provisional Constitution of 1950 was able to 
accommodate political activity for about 7 years according to ‘the 
tules of the game’; then the rules began to be flouted and changed. 
Several years later, in July 1959, the government restored the re- 
volutionary 1945 Constitution, because it was considered a more 
appropriate framework for political activity by the most influential 
elements in the country. The powers of the various instruments of 
government are now defined so broadly that one of the most basic 
functions of a modern constitution has been virtually abandoned— 
i.e. that of distributing and defining spheres of action so that some 
separation of powers is maintained and jurisdictional disputes be- 
tween different bodies will not arise. 
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One of President Soekarno’s purposes in rejecting ‘liberal de- 
moctacy’ has been to create a concentration of authority that is not 
hedged round with constitutional limitations.’ What purpose then 
does the constitution fulfil, if it does not act as a curb on types of 
political behaviour which are explicitly or implicitly condemned in 
‘liberal’ constitutions? It is hard to conceive of any form of political 
organisation which would necessarily be ruled out by the wording of 
the 1945 Constitution itself; almost anything could be made com- 
patible with it. (In fact, a parliamentary system embodying a prin- 
ciple of cabinet responsibility to parliament was welded on to it 
between 1945-47, although in broad outline a presidential system is 
clearly implied.) But the function of this constitution, or its use- 
fulness to Soekarno, consists primarily in the fact that its general 
character (as the framework of a highly centralised regime) may be 
invoked as a justification for resisting tendencies of a ‘liberal’ or 
federal nature. The process of legitimising authority has always been 
peculiarly important in the Indonesian political tradition and it 
appears unthinkable to have zo constitution at all, nothing that can 
be pointed to as a sheet anchor, even though an outsider may think 
that the anchor does not necessarily confine the ship of state in a 
very fixed position.’ Thus the constitution has a certain legitimising 
of prestige-creating function, even though it does not significantly 
canalise or control the interplay of the most powerful political 
forces. Whether or not it will gradually develop this latter function 
is in the lap of the gods. One could only begin to approach a 
question of this kind after comparing the functional development of 
constitutional structures in similar polities. 

It is not my aim in this chapter to explore questions of this kind 
analytically, but to reveal some of the forces that contributed to the 


1Jt is revealing that the doctrine of separation of powers has been condemned 
as a ‘liberal’ institution by President Soekarno. (See his Independence Day 
address, 17 August 1960.) His emphasis on ‘all pulling together towards one 
goal’ derives from a desire to replace the ‘oppositionism’ of liberal democracy 
with a government that is strong enough to get things done. 

2 Indonesians use the wotd pegangan (‘something to hang on to’ from pegang 
—to hold) in various ways; it denotes something akin to the German grundlage 
—a philosophical basis from which one reasons. The Dasar Negara (philoso- 
phical basis of the State: in this case the Pantja Sila) may be thought of as a 
pegangan, equally the later ideological glosses of the President's ‘Political Mani- 
festo’. A constitution functions as a pegangan in the legal sphere, giving the 
justification or focus of reference needed for actions or laws. 
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collapse of parliamentary democracy in Indonesia and which would 
have to be taken into consideration in any attempt to constrain 
Indonesian political behaviour within a set of constitutional rules. 
My account of these forces will be expressed in terms of institutions 
which are entirely familiar to the Western political scientist. I do 
not mean to imply that these are the only relevant factors; the 
failure of parliamentary democracy certainly needs to be described to 
some extent in terms of the significance attached to exotic Western 
institutions in the very different socio-cultural environment. Writers 
with a sociological bent like Pye and Geertz have greatly enriched 
our understanding of what politics means in such citcumstances, 
especially in regard to the crucial relationship between leaders and 
led.* But there is a danger that the political scientists may be seduced 
too far into these tantalising new pastures before we have finished 
dealing with our own field of enquiry. The strains of the Western 
political and administrative structures which Asian countries have 
inherited from the colonial powers are to a large extent explicable 
simply in terms of the changing circumstances in which they are 
now being required to operate. My purpose here is to direct atten- 
tion back to a number of fairly straightforward questions about 
what these familiar institutions are expected to do and what they are 
able to do in the circumstances. 


The Failure of Parliamentary Democracy 


The crudest type of explanation for the failure of parliamentary 
government in Indonesia puts it all down to lack of tradition, to 
inexperience or to the shortcomings of the administrative apparatus 
—all measured against some unspecified standard, To this it may be 
answered that democratic institutions have survived in circumstances 
of less than Athenian perfection—which are rarely attributed, in any 
case, to the countries from which they originated. Why not here? 


ê Lucian W. Pye The Policy Implications of Social Change in Non-Western 
Societies. (Massachusetts Institute of Technology, Mimeographed, 1958.) The 
core of this work was published under the title “The Non-Western Political 
Process” in the Journal of Politics, Aug. 1958. Of the various writings by 
Clifford Geertz, the most stimulating contribution on political matters is his 
chapter on “The Javanese Village” in Local, Ethnic and National Loyalties in 
Village Indonesia: A Symposium, edited by G. W. Skinner. (Yale University, 
Cultural Report Series, Mimeographed, 1959.) 
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Going a stage further, we meet a different argument that Western 
political institutions may not fit the very different social and cultural 
environments of Asia: or that they must be tailored out of recogni- 
tion to suit age-old traditions which have constituted the mattix of 
political activity until very recently. But again, there is no general 
rule to help us: in some Asian countries this adjustment has been 
made, in others not. We do not get very far by making debating 
points of this kind. 

I believe we can throw more light on the matter if we approach 
the question from a different angle. Do the processes of political 
behaviour and the problems confronting governments in Asia ap- 
pear to be compatible with the exercise of representative institutions, 
as bequeathed by the colonial rulers? To answer this, our attention 
must be directed first to the social and economic upheavals that have 
revolutionised Asian politics since the ferment of ‘modernisation’ 
began. It is not just a matter, in Indonesia, of the political instability 
and ineffectiveness of governments in the ‘fifties. We must be able 
to go further back and explain why neither the cabinets nor the 
political parties of that period were able to remedy the ills which 
contributed to the ultimate demise of parliamentary democracy 
there. To do so requires that some attempt be made to analyse the 
forces which bear on that bafflingly elusive term, political power. 

Summaries of the factors contributing to Indonesia’s political 
instability by two of the foremost authorities on the country provide 
a useful introduction to the question at issue. Professor Kahin has 
written that: “Although there is a reasonable measure of agreement 
concerning the socio-economic role of the new state, there is no such 
consensus as to the proper nature of its political organisation . . . 
{parliamentary democracy’s} waning attractiveness to Indonesians 
stems to some extent from unresolved conflicting ideologies and 
from their belief that its operation tends to exacerbate rather than 
bridge such differences. But the ineffectiveness of Indonesia’s parlia- 
mentary system has been much more a consequence of irresponsible 
conduct by political parties having too little rapport with and res- 
ponsibility toward the population. It has also stemmed from the 
failure to provide Soekarno with a clearly defined constitutional role 
approximately equivalent to his stature as a national leader, while 
nevertheless allowing him to exercise substantial power without 
responsibility. One source of these troubles has been Indonesia’s 
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vague and ambiguous constitution—one which could confuse and 
frustrate the best-intentioned men in the world. Clearly, however, 
the dismal record of Indonesia’s quasi-parliamentary system derives 
to a major extent from the conditioning of a colonial order which 
did so little to prepare Indonesians for self-government, much less 
for the practice of parliamentary democracy ”.* 

One would not want to deny that the factors mentioned here, 
particularly the last one, are all relevant to the collapse of demo- 
cracy. But this passage, taken as it stands and out of context, puts a 
somewhat misleading emphasis.on purely political arrangements. It 
seems to imply that more suitable constitutional provisions might 
have been able to reconcile the political tensions, perhaps even make 
parties more responsible. Kahin later suggests that perhaps if Indo- 
nesia is to develop in a democratic direction, the traditional Mufakat 
procedure of attaining consensus on community decisions may have 
to be adapted to the nation’s representative institutions. This is 
certainly to be hoped for, although one cannot foresee just how such 
a procedure could be formally grafted on to a regime which must 
now, by the nature of things, have a strongly authoritarian (not 
necessarily a totalitarian) element. Despite the outward appearance 
of consensus on socio-economic questions referred to by Kahin, one 
basic reason why a democratic regime is unlikely to give Indonesia 
economic progress and political tranquillity stems from the funda- 
mental cleavage of economic and social interests, which underlies 
the ideological conflict. At some point, a strong authority must 
decide how these cleavages are to be settled. Up till now, established 
authority has not been strong enough to do so. 

The difficulty of attaining ' political consensus’, in fact, is listed by 
Dr. Feith as the first of the causes of Indonesia’s political instability. 
“It is a country with a multiplicity of diverse and conflicting social 
interests and a wide diffusion of political power. Thus its leadets’ 
strong will to unity must contend with centrifugal tendencies de- 
tived from both history and economic structure, Desiring determined 
government, they are restricted because of the existence of a great 
number of small power centres, each in a position to veto some 
types of government action. These facts lie behind the splintered and 
fractionalised system of political parties which has contributed so 


4G, McT. Kahin, “ Indonesia” in G. McT. Kahin (ed.), Major Governments 
of Asia (Cornell University Press. 1958.) 573-4. 
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much to political instability ”.* From this underlying weakness stem 
most of the difficulties in solving the numerous problems confront- 
ing Indonesia’s governments. These have been comprehensively 
listed by Dr. Feith and may be briefly summarised in fout classes. 

The first class consists of structural problems Indonesia inherited 
from colonial times—population growth outstripping the rate of 
expansion of agricultural production; a lopsided orientation of the 
economy towards raw material exports; and the government's 
dangerous dependence on revenue from this fluctuating source. All 
these problems had been aggravated, moreover, by the physical and 
social damage done during the Japanese occupation and the armed 
revolution. Second, problems of detraditionalisation and social con- 
vulsion; the revolution uprooted all classes and held out the promise 
of a stake in the new society, but there were too few opportunities to 
satisfy all the children of the revolution with its fruits. Thus the 
discontented form a turbulent displaced element, emancipated, lite- 
rate, but with no stability created by an interest in the status quo. 
Third, inadequate government resources to control the political 
process—lack of funds and skilled personnel, inadequate constitu- 
tional powers, too little patronage to buy off discontent, diminished 
authority for the administrative services vis-a-vis mass organisations 
at the local level. (It is doubtful, however, whether any problems 
would be solved just by giving governments more of these powers.) 
A fourth categoty of weaknesses, the administrative and technical 
shortcomings of the governmental machine, has critically aggra- 
vated a situation which would in any case have been appallingly 
difficult to handle. It is these which spring to mind when we ask 
why governments, parliaments or parties were not able to take firm 
action to remedy some of the country’s less intractable problems. 
Yet it is at this point that we find ourselves faced again with the 
apparently intrinsic weakness of governments in Indonesia, which 
requires analysis in another dimension, as it were. 

This weakness is not just a matter of the faulty machinery of 
government—the overstafling of lower administrative echelons side 
by side with gradual wastage of senior officials, the paralysis of 
initiative created by bureaucracy and the simultaneous insecurity of 
tenure created by political appointments, red-tape, bungling, inertia 


5H. Feith, “Indonesia” in G. McT. Kahin (ed.), Government and Politics of 
Southeast Asta (Cornell University Press. 1959.) 207-10 and 219-20. 
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and frequent lack of technical knowledge. These faults are not 
peculiar to Indonesia, although nowhere else in Southeast Asia had 
the colonial government done so little to prepare for independence 
in the way of higher educatioh or top-level administrative respon- 
sibility. The Dutch had left only one organisation; the pamong 
pradja (the regional civil service under the Minister of the Interior) 
in which Indonesians had been accustomed to considerable respon- 
sibility, and even there only up to the middle grades, It is still one 
of the most impressive pillars of the Indonesian administration, 
working efficiently along well-worn tracks, while experimenting to 
combine the old authoritarian system of local administration with 
the requirements of democratic local government. In fact, it is 
typical of Indonesia’s experience in many fields that established 
institutions which can keep on running along familiar lines have 
often been reasonably successful. But complex problems requiring 
innovation and adjustment of government policies to radically new 
conditions have been less effectively handled. If Indonesia had not 
been faced with the urgent necessity of reorientating her economy 
and coping with the social problems thrown up by urbanisation and 
a cultural revolution, her machinery of government might have 
proved adequate. But there was no easy resolution to the tensions 
building up and only a strong government would have been able to 
introduce policies which might, in the long run, have eased them. 
The chain of connection is all too clear. The administrative 
machinery inherited from the Dutch could only have coped with the 
stresses of a deep-seated revolution if the revolution had thrown up 
a strong government. The diffusion of power militates against strong 
government, as Dr. Feith has shown. Any political system would, of 
coutse, have been subject to the same weaknesses; it remains to be 
seen whether an authoritatian regime, such as we see there at 
present, will succeed in overcoming them. But Parliamentary demo- 
cracy was additionally burdened with the handicap of relying on the 
consent of the governed in a very immediate sense. Governments 
were expected to deliver the goods—quickly and painlessly—before 
dissatisfaction set in. But party coalitions strong enough to do this 
wete only possible if diverse interests could have been reconciled. 
Where basic conflicts of interest could not be settled by mutual 
agreement, the governments of the ‘fifties were not strong enough to 
simply impose solutions. On the other hand, in the deteriorating 
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atmosphere of suspicion between parties, regions and individuals, 
negotiated settlements would have had to be expressed in formulas 
that were virtually mechanical and proof against the wiles of other 
politicians. Solutions of this kind would have been almost impos- 
sible to achieve on several crucial issues, most notably the problem 
of decentralising powers and funds for economic development to 
local authorities, which underlay the crise de regime of 1957-8. 


The Problem of Decentralisation 


The arguments in favour of far greater decentralisation in Indonesia 
are commonly accepted, even in Indonesia. Kahin has epitomised a 
widely held view of this matter in his conclusion that, despite the 
opprobrium attaching to the name ‘federalism’ because of its as- 
sociation with Dutch divide-and-rule tactics in 1957-9, “Indonesia 
is a country peculiarly suited to a highly decentralised political 
system .... What may emerge is a system of government not called 
‘federal’ by Indonesians, but having the essential properties of 
federalism”.® This is certainly the desideratum. It would not even 
matter greatly if the principle merely found disguised expression 
behind a mass of seemingly incompatible regulations and institu- 
tions. But I am doubtful if the central government ever will or can 
distribute powers to the provincial authorities in a way that con- 
forms to a strict interpretation of the federal principle. Federalism 
has been defined in several ways. Wheare’s criterion that central and 
regional governments must be co-ordinate and independent may be 
impracticable in the modern world. But let us merely accept the 
much broader criterion that each is ‘sovereign within its sphere’, or 
draw a very loose analogy with the distribution of powers in Canada 
or India, where the functions of each government ate specified and 
the centre has reserve powets which it may exercise ot brandish, but 
generally prefers not to. Neither the political tradition nor the 
mechanics of power in Indonesia point towards a clearly defined 
relationship of this kind. 

The traditional system of local government under the Ministry of 
the Interior and the distribution of functions between the various 
levels of government belong to Dr. Legge’s province rather than 
mine. I will refer to it only to show how the structure inherited 


ê Kahin, op. cit, 575. 
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from the Dutch will tend to prevent effective decentralisation 
Functions are not distributed exclusively between central and Te- 
gional governments in unambiguous fashion, but are devolved either 
by a process of medebewind ('sharing-in-government'—i.e, sharing 
the administrative responsibility for the policies of a higher auth- 
ority) or by allowing the lower unit to regulate in fields not 
pre-empted by the higher authority, which retains a power of super- 
vision over the lower unit.’ The system sounds unwieldy and it 
certainly stems from a centralised, authoritarian tradition which may 
not be capable of effective deyolution without being substantially 
refashioned. But at least it is working—and extensive deanna 
would entail the drastic dismantling of a complex network of laws 
and ordinances. Meanwhile, under present conditions political forces 
appeat to be pulling in the direction of retention rather than modi- 
cation of the structure. (It is, incidentally, hard to imagine the 
Supreme Court taking over the task of interpreting a quasi-federal 
division of powers in the Indonesian political and legal environ- 
ment, in place of central government supervision. The Court has 
previously tended to avoid constitutional issues and the judiciary has 
generally been distinctly subordinate to political authorit A the 
past.) A precise delimitation of central and local EE, powers 
pi a quasi-federal nature that does not leave the centre a strong 
: a eed = to interfere simply appears impracticable with 
i In regard to local government finance, the difficulty of eliminat- 
ing an element of purely arbitrary decision by Djakarta is even 
greater. The taxing powers of local authorities are woeful in- 
adequate and, as long as the bulk of the nation’s revenue Rose 
from indirect taxes on foreign trade, provincial and lower-level 
autonomous governments will have to rely on the subsidies and 
grants they receive from Djakarta, which alone can operate the main 
revenue-earning taxes, Unless the allocation of revenue available for 
distribution between the various regions can be reduced to a purely 


1 The system of local i 
) government is most fully outlined by J. D, Li in hi 

rroan Aore Antony i osae Indonesia (Cornell Una, 
M jec S e — i fine 
be gh ee imeographed.) 34-38, See also his contribu- 

aoe term ‘region" as a translati 
used in this context daerah. The precise denotati i 
used in c h tation of daerah is ‘district's 
it is strictly applicable to any subordinate unit of Poesia tie eee 


on of the Indonesian word commonly 
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mechanical formula, as also the total amount of foreign exchange to 
be made available for distribution, the ultimate decisions must re- 
main in the hands of the central government. Attempts have been 
made to compile a formula for distribution of available revenue to 
the regions in proportion to a number of weighted factors—popula- 
tion, area, length of roads, state of educational advancement etc.” 
Parliament did not get round to approving this and it would have 
been a miracle if the various regions could have reached agreement 
on the weight to be given to all the elements in the formula.. The 
whole question has in any case been of metely academic importance 
in view of the severe financial situation since 1956, as also has a 
government bill of 1957 allotting certain tax revenues into the pool 
for distribution. But even here the central govetnment retained the 
right to determine according to circumstances how great a portion 
of the major taxes it would transfer to the regions. It is hard to see 
how the central government can avoid retaining an ultimate dis- 
ctetionary authority in this field while the present pattern of 
taxation persists. 

The unlimited discretion of the central government is bound to 
be augmented by a further peculiarity of the Indonesian economic 
structure which profoundly affects the problem of decentralisation. 
This is its control over the exchange rate—not usually thought of as 
a function that is relevant to the federal problem, but one which 
here touches on one of its most controversial aspects, redistribution 
of income from the wealthier regions to poorer ones. Some redistri- 
butive effect of federal taxing and expenditure policies is generally 
accepted as justifiable, although it is not usually of very substantial 
proportion. But in Indonesia the case is different because of the 
prevalence of multiple exchange rates. A country with a single 


autonomous local government, to which it is most frequently applied, are 
provinces (of which there were 17 in 1957) or kabupatens (C regencies’ in Dutch 
times, of which there were about 80 in Java alone). But the word has acquired a 
broader connotation since the dichotomy between daerah and pusat (‘centre’— 
hence Central Government) has to some extent been identified with the political 
grievances of the regions outside Java. They are most deeply felt in areas remote 
from Djakarta. Yet even the regions closest to Djakarta may be very much aware 
of the dichotomy and sympathetic to the non-Javanese regions on some (but not 
all) issues. 

® An admirable summary of this complex but important problem is given by 
Douglas S, Paauw: “The Role of Local Finance in Indonesian Economic Devel- 
opment”, Ekonomi dan Keuangan, February 1955. 
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“equilibrium ’ exchange rate, or something near it, does not find 
itself artificially taxing its exporters and subsidising its importers as 
a country like Indonesia has been doing, 

Indonesia's exchange rate has to deal with a unique problem 
because of a structural unbalance in her economy, which has its 
roots in colonial history and the changing patterns of development. 
Java, with nearly 70 per cent of the nation’s population, produced 
less than 15 per cent of its foreign exchange earnings during the 
mid-'fifties. Sumatra produces roughly 70 per cent of the foreign 
exchange, with only 16 per cent of the population, and enjoys 
strikingly higher per capita incomes.’ Sumatra holds out bright 
Prospects for development in the future, Java has already ex- 
perienced substantial development, but the crops which made it 
possible—coffee until 1870, sugar from 1870 to 1930—have col- 
lapsed beyond hope of recovery to their old levels. Until 1910, the 
wealth of the Dutch East Indies very largely arose from the deve- 
lopment of Java: even twenty years later, when the rubber and oil 
of the Outer Islands were more valuable than the sugar, Java's 
exports exceeded her imports, But since the Javanese sugar industry 
collapsed in the Depression, nothing has been found to replace 
it. Tndustrialisation constitutes the only feasible prospect, but the 
capital must come from elsewhere—either the other islands or 
abroad. Meanwhile, the ‘ population explosion’, which started in 

Java 150 years ago, continues to push beyond the 60 million mark. 
The island can meet the bulk of its food requirements. But its 
imports must, in effect, be subsidised, 

Without going into the complexities of Indonesia’s system of 
multiple exchange rates, it is sufficient to explain that the par value 
of the Rupiah has been overvalued ever since the war, but that a 
bewildering set of taxes and ‘inducements’ on imports and exports 
has created a variety of effective rates of exchange for different types 
of transactions. In this way, with the addition of a rigorous foreign 
exchange control, an overall balance of payments on current 


20 My estimate of Sumatra's contribution to Indonesia's foreign excha 
ings is based on the only figure currently accessible to FREIN hae a Teal 
exports from January-October, 1957. (See Ekspor menurut dienis barang, 
October 1957, Table 2, Biro Pusat Statistik, Djakarta.) It is not likely to be far 
from the average figure for the mid-'fifties, The population breakdown for 1956 


renee the Statistical Pocketbook of Indonesia, 1957 (Biro Pusat Statistik. 
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account has been maintained. There has been considerable capital 
flight through the black-market; however; the ‘free’ (black) market 
rate for foreign currency against Rupiahs has rarely been less than 
250-300 per cent of the official par rate. This is not a true indica- 
tion of what a ‘real’ or equilibrium rate would be if it could be 
struck, but the mechanics of the exchange rate are not generally 
understood. It is of little profit to go into the question of what a 
‘real’ rate for the Rupiah might be, for there can be no single rate 
which will automatically bring supply and demand for foreign 
exchange into equilibrium through its effects on the cost structure, 
without further use of controls. (If one were to posit a hypothetical 
situation in which the different regions were able to strike individual 
equilibrium rates of exchange for their extraregional transactions, 
in relation to their resources and cost structures—as if each were 
an independent state—the Javanese Rupiah would inevitably be 
weaker than a Sumatran one. But not nearly as weak as a crude 
export-import balance suggests, since inter-island trade and the 
account for services modify the pattern greatly.) Even the I.M.F. has 
admitted that a system of multiple exchange rates is justifiable in 
Indonesia’s circumstances. The fact remains, however, that the 
system has generally worked as a subsidy on all but luxury imports 
and a disguised tax on exports. The burden on exporters has been 
spotlighted by the constant and wide disparity between their 
purchasing power when they smuggle their produce at a black- 
market rate and that received in Rupiahs at the official rates for 
exports and imports. But so long as there are foreign exchange 
controls, there will be a black-market of some sort, hence induce- 
ments to smuggle. And no matter what rate of exchange is set, 
there will always be some redistributive effect in circumstances 
like these. 

Indonesia’s problem of regional redistribution of income differs 
from that of a country like Australia in one striking respect, which 
underlines another political obstacle to a strictly federal solution. In 
Australia, the redistribution flows from the wealthy, populous States 
which are politically powerful to the economically and politically 
weaker. It is, in effect, an act of grace, grounded in a sense of moral 
obligation to equalise living standards. The same obligation would 


11 The problem of exchange rates is discussed in Benjamin Higgins, Indo- 
nesia's Economic Stabilisation and Development (I.P.R. 1957) 27-35. 
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be admitted in Indonesia by the richer ateas, but there the wealthier 
regions ate politically weaker. They are apt to feel that they are 
being exploited by a government dominated by the representatives 
of the populous consuming provinces—notably Java. The chances 
of reconciling this conflict of interests by consent, especially if it is 
inflamed by ethnic and ideological suspicions, as it has been in recent 
years, are definitely slim. This is, to my mind, the most intractable 
obstacle to achieving a system of government resting directly on the 
consent of the governed in Indonesia. 


The Crisis of 1957-8 


At this stage, an account of the political background to the decen- 
tralisation problem may illuminate the issues I have been discussing 
mote Clearly than an abstract analysis of them. What Kahin calls 
the “superimposition of ideological differences upon regional and 
cultural differences” (one might also add ‘ political’) brought about 
a state of tension in Indonesia, which, by 1957, could only have 
been remedied by effective measures of decentralisation and a 
simultaneous political settlement restoring regional confidence in 
the Djakarta government. Yet the former could not have been 
instituted (for the administrative reasons described above) until the 
latter had been achieved, and vice versa. This vicious circle of cause 
and effect was not broken by various attempts to negotiate a set- 
tlement throughout 1957. Finally, armed conflict broke out in 
February 1958, as a result of which the side which stood for 
constitutional government on an orthodox Western pattern was 
crushingly defeated. 

The ideological cleavage dates back to 1953, when the first 
cabinet of Ali Sastroamidjojo was formed, It was the first cabinet to 
exclude the large Masjumi party (Muslim, with ‘modernist’ lean- 
ings), which from this time on can be regarded as the nucleus of the 
‘opposition’ to the President and the parties willing to support him, 
P.N.I. (Nationalist) and P.K.I. (Communist), Up-till this time, party 
aligaments had not really crystallised. There-were conservative and 
progressive wings in most parties, and to some extent the relative 
strength of either wing affected a party's position in the political 
spectrum from right to left. But there were few clearly defined 
differences in party programmes: all major parties accepted 
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‘Socialist’ doctrines to some extent, yet none (not even the Com- 
munist Party) was very specific about what these meant. The 
Masjumi and, later, the religiously conservative breakaway patty, 
Nahdatul Ulama, drew their support from their appeal to the more 
fervent Moslems, but both were very hazy about their attitude 
towards making Indonesia an ‘Islamic State’. The P.S.I. (Socialist 
Party) was until 1952 the most influential left-wing group; it had 
been the most ‘progressive’ of the 3 main parties, in the sense of 
being both overtly Marxist, although anti-Communist, and the most 
“Westernised’—in the non-political sense—although its parliamen- 
tary representation was not great. The P.N.I. had a very amorphous 
programme and rather conservative leadership, so that it seemed to 
have no clearly defined basis of support among the people, except 
nationalist symbols he created. Yet after 1952, the willingness 
of the P.N.L. to co-operate tactically with the communists (for 
the sake of preventing the Masjumi winning a victory compar- 
able to the Indian Congress Party’s, when the long-delayed general 
elections were held) had the effect of determining party alignments 
thenceforward.* 

During the period of the Sastroamidjojo cabinet (1953-5), two 
new developments began to unfold which presaged the later crisis. 
Both were intensified by the results of the general election in 
September 1955. Party attitudes to communism became a bitter 
subject of dissension, by 1957 perhaps the most bitter, since the 
President’s overt entry into the political arena made it into a key 
issue in the struggle for power. Moreover, there was a great increase 
in regional discontent with policies for which Djakarta was respon- 
sible. Inflation, economic stagnation, proliferation of bureaucratic 
controls and reports of corruption were now becoming endemic. A 
reduction of imports in 1954-5 forced up prices and magnified the 
advantages of illegal ‘barter trading’, or smuggling, on the black- 
market rate of exchange which now rose from about 200 to 400 per 
cent of the official rate.” Inevitably, the islands outside Java, which 


12 The political parties and their programmes are described most fully by 
H. Feith in The Wilopo Cabinet (Cornell Modern Indonesian Project 1958. 
Mimeographed). On the crucial switch in P.N.I. policy in 1952, see sbid., 
IPAS, 

13 The ‘free matket’ rate of the Rupiah is given in Table F, 12 of Statistik 
Konjunktur (Biro Pusat Statistik. Monthly.) 
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earned over 80 per cent of the country’s foreign exchange, began to 
feel that they were being exploited by the system, as well as 
neglected by the government. 

The election results destroyed any immediate hope of improve- 
ment for the regions. Outside Java, the Masjumi proved to be by far 
the largest party—in fact, the only party that could claim to have 
substantial backing in all parts of the country. But it did surprisingly 
badly in Java and thus emerged as merely the second of the four big 
parties. More seriously, the other three major parties were revealed 
as essentially Java-based, with little backing outside.’* Not that this 
was a bond between them. The second Sastroamidjojo cabinet of 
1956 excluded the P.K.I. and contained the Masjumi. But it was 
clear that, with four big parties roughly evenly balanced, the 
Masjumi was in a permanently inferior bargaining position. The 
P.N.I. was prepared to co-operate with the N.U. in forming the 
nucleus of a cabinet. The P.K.I. was prepared to support any coali- 
tion that would keep out its arch-enemies, the Masjumi and P.S.I. 
The best the Masjumi could do was to accept a subordinate role in a 
coalition government so as to prevent the P.K.I. having a whip 
hand. 

The elections had been awaited with quite unrealistically high 
hopes that they would prove a panacea solution to Indonesia’s 
political ills.** Soon after the new government assumed office, these 
hopes began to turn sour. More seriously, the non-Javanese regions 
began to revert more openly to barter trading, with the connivance 
of local Army commanders. It was as if they now realised their 
inability to exercise an influence in Djakarta through their parlia- 
mentary representatives and decided to use direct action to put 
pressute on the central government. There was more to it than that, 
of course, particularly in the chain of incidents during 1956 which 
foreshadowed a challenge to civil authority by discontented Army 
officers. These created an atmosphere of increasing tension in which 
regional discontent suddenly boiled over to precipitate the crisis of 
195758] 


14 Results of the general elections are tabulated in H. Feith, The Indonesian 
rises of 1955, (Cornell Modern Indonesia Project, 1957. Mimeogtaphed.) 
ch. 2. 

Bf The panacea quality of the election was illustrated, inter alia, by the extra- 
ordinary atmosphere of expectancy and tension on polling day: ibid, 48-9. 
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Between December 1956 and March 1957, dissident movements 
erupted in four provinces, all demanding, inter alia, a change of 
government and a better deal for the regions outside Java. These 
movements marked the fitst serious challenge to normal constitu- 
tional processes, but the crumbling of parliamentary democracy was 
taken a stage further when President Soekarno decided to step down 
from his position as a constitutional figurehead and intervene per- 
sonally in the political struggle with his own ‘conception’ of a 
solution to Indonesia's troubles. His ‘conception’ explicitly attacked 
the underlying assumptions of a ‘liberal’ parliamentary regime, 
although he did not initially propose any actual modification of 
the constitution. (This was hardly necessary, since a Constituent 
Assembly had just started to discuss a permanent constitution to 
replace that of 1950, which was only provisional.) But the develop- 
ment of the political crisis strained the spirit of the existing 
Constitution, if not its letter, in two respects. Martial Law was 
proclaimed in March 1957, when the Sastroamidjojo cabinet finally 
collapsed, so that the government was atmed with emergency 
powers against its critics; these have, in fact, been maintained ever 
since. Secondly, the President took the unprecedented step of 
declaring himself cabinet formateur and then setting up an ‘extta- 
parliamentary cabinet of experts’, responsible to himself and not 
subject to overthrow by Parliament. (Both these steps were attacked 
as unconstitutional by his critics.) However, the cabinet, led by 
Dr. Djuanda, continued to treat Parliament with considerable defer- 
ence and it began to address itself immediately to the grievances 
which had given rise to the regional dissident movements. Its two 
most important measures were the virtual devaluation of the Rupiah 
in June 1957 (which was intended to benefit the expotting areas) 
and an attempt to give substance immediately to a basic law on 
Local Government, passed by the Parliament just before the 
political crisis developed.** Since this law had been a ttiumph for 
the party politicians representing local interests over the policies 
advocated in the Ministry of the Interior, one must give the Djuanda 
cabinet credit for at least intending to concede greater powers to the 


16 On the significance of the Basic Law on Local Government, see Legge, 
op. cit., pp. 50-8. The Djuanda cabinet’s attitude to the application of this law 
is described by Dr. Legge in “ Experiment in Local Government 1950-59", The 
Australian Outlook, Dec. 1959. 
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regions. But the mechanics of putting this law into practice were 
inevitably slow and in the meantime a political settlement was 
becoming more and more difficult to achieve. 

In mid-1957, the political struggle had become concentrated on a 
straight-out tug-of-war between the two openly dissident provinces, 
Central Sumatra and North Sulawesi, and the Central Government 
—which, in effect, meant the President, his Cabinet and the Army 
leadership. The former were refusing to remit their foreign ex- 
change earnings and trying to encourage other provinces to put 
pressure on Djakarta likewise. The Central Government appeared 
both reluctant and unable to enforce its orders against them—hence 
the widespread impression, which later turned out to be so mis- 
leading, that the regions would be in the stronger position if it came 
to a showdown. That they were of this opinion became clear at the 
one serious attempt to negotiate a compromise settlement, the so- 
called “Musjawarah Nasional’ of September 1957. On crucial issues 
of Army discipline and barter trading, the regions remained adam- 
ant. They would not accept any political compromise (except in 
terms of a last-minute, patched-up reconciliation between Soekarno 
and Hatta, which was an empty symbol, although a setious tactical 
error for the latter) and the Cabinet again revealed its inability to 
produce a formula that would break the deadlock. 

The conflict was brought to a head by the unforeseen conse- 
quences of the anti-Dutch campaign of November-December 1957. 
“Power rolled into the streets”, Trotsky once said of February 
1917. Something similar seemed to happen in the first ten days of 
December 1957, as the ‘take-over’ of Dutch enterprises developed. 
Direct action by mass organisations created the opportunity for a 
dramatic inctease in communist influence. For a short time the 
government seemed powerless to control the situation. At this 
juncture, three leaders of the Masjumi fled from Djakarta to 
Sumatra, where they joined the dissident provincial leaders. In 
February they presented the government with an ultimatum: unless 
it reversed the trend to the left and repudiated President Soekarno’s 
deviations from the constitution, they would proclaim a rival Re- 
volutionary Government (P.R.R.I.). The government refused and a 
week later bombed Padang. 

The rebellion was a complete fiasco. It did not gather political 
support snowball-fashion from waverers and friendly neutrals, as it 
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needed, Militarily, the rebels proved entirely unprepared for the 
expeditions launched against them. They were not able to force the 
government to its knees by choking it of foreign exchange. Evid- 
ently they never expected that the Central Government would call 
their bluff. Their apparently strong bargaining position of 1957 
could only last so long as the issue was not forced to a trial of 
strength. 

The consequence was a complete deflation of any remaining 
opposition to Soekarno’s ‘Guided Democracy’. The parties as- 
sociated with the rebels were not formally banned until September 
1960, but they were left at a hopeless disadvantage. Political parties 
in general were emasculated by the realisation that nothing could 
now prevent the creation of parliamentary representatives of 
Soekarno’s ‘functional groups’. At most they could argue about the 
details of such a change, to preserve the maxirnum of advantage for 
themselves. But the patience of the Army had to be considered too. 
Its dramatic success against the rebels had given rise to notions that 
it would be just as easy to cleat up Djakarta’s verbose politics. 
General Nasution was too wary to emulate the other Asian coups of 
1958, however, though there were fears that he might. His ‘middle 
way’ merely consisted of giving Army officers a voice in political 
decision-making and a supervisory role over the new government 
estates and enterprises. They already had extensive martial law 
powers in the provinces as Regional War Administrators. They now 
assumed something of a role as the premier representatives of the 
‘functional groups’ by virtue of their unrivalled services to the 
Revolution. The constitutional framework within which this new 
balance of power could most conveniently be expressed was 
achieved (despite surprising last-minute opposition from the two 
Muslim parties—united at last) by the return to the revolutionary 
1945 Constitution. 


Centrifugal and Centripetal Forces 


The seasons for thinking that Indonesia would fly apart have at- 
tracted far more attention than the forces which have held her 
together. In 1957, it seemed undeniable that, if the government 
would not concede substantial decentralisation, the country must 
eventually disintegrate into military satrapies. There were two main 
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reasons for believing that the centrifugal forces must prevail in the 
end. The strongest was the crude economic fact that most of 
Indonesia's export income, and much of her government revenue 
also, was produced in the thinly-populated outer islands, whereas 
over-crowded Java imported far more than she exported.” Open 
conflict seemed certain to upset this unbalanced state of affairs, The 
subsidiary reason was that the political conflict already brewing was 
partly rooted in the great diversity of the economic interests and 
social conditions of the different regions. Over-centralisation had 
been inflexible and inefficient. It was easy to imagine that a quasi- 
federal system could only be an improvement. It was also easy to 
oversimplify the equation of centrifugal political and economic 
forces, while neglecting the centripetal factors. 

The most basic of these are very simple. Regional authorities, 
amongst whom the local military commandets have long been 
prominent, may feel a strong sense of identity with the people of 
their province and aspite to promote their interests rather than those 
of the Djakarta government. But their legal authority derives from 
Djakarta (except where they have specifically repudiated it, as the 
Sulawesi rebels did in proclaiming that their authority derived from 
their region) and the w/tima ratio sustaining it is the Army. The 
Army has turned out to be one of the most strongly unified institu- 
tions in the country, It is not possible here to look into the numerous 
and inter-twined bonds of interest, organisation and sentiment which 
have made it so. It is enough simply to recall that when the show- 
down occurred in February-March 1958, the Army leadership was 
able to command the obedience of ‘neutral’ and wavering units; the 
rebels failed to split the Army seriously, although the circumstances 
were more favourable than they are ever likely to be again. 

Next to arms, the key to power is finance. Here the central 
government has been in a much stronger position than is generally 
tealised. It controls both the allocation of foreign exchange, which 
the export-producing regions would like to retain to themselves, and 
the disbursement of the lion’s share of the Rupiah revenues needed 
by the autonomous regional governments, at both provincial and 


11 The belief in 1957 that the centrifugal tendencies of the Indonesian econ- 
omy would shatter the political control of the Central Government was implied 
vety strongly in an article by D. W. Fryer: “Economic Aspects of Indonesian 
Disunity” in Pacific Affairs, September 1957, 195~208. 
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kabupaten level. The latter are not in any position to seize back unto 
themselves the disposal of their export income and so cripple the 
central government financially while making themselves indepen- 
dent, for a number of reasons. The regions do not share a common 
intetest vis-a-vis the Central Government on this issue and are 
unlikely to apply united pressure against it. The poorer provinces 
know perfectly well that if each had to live of its own, only the 3 or 
4 richest provinces would teally benefit. The rest gain from the 
redistributive effect of Central Government policies, although they 
may still be critical of the way they now operate. The richest of all 
is East Sumatra, which includes the wealthy Medan estate area, yet 
for peculiar reasons of local politics, the authorities of this province 
have all along been among the most loyal to the Central Govern- 
ment. Moreover, even at the height of regional ‘barter trading’ in 
1957-8, there was a serious limitation on the extent to which a 
dissident region like South Sumatra could in fact channel its foreign 
exchange earnings into its own coffers, instead of paying them into 
the Bank Indonesia where they came under the central foreign 
exchange control. This limitation was that the oil companies and 
foreign estates did not dare to defy the Central Government openly 
by refusing to pay their foreign exchange earnings into the Bank 
Indonesia: they might co-operate to some extent with a dissident 
regional commander to take mutual advantage of opportunities to 
smuggle, but they could not afford to do so openly. Ultimate control 
over the purse-sttings did not rest in the hands of the regional 
authorities, as many people had inferred from statistical chatts 
which showed 80 per cent of export income originating outside 
Java. Much of that income came from producers who could not 
afford to repudiate the authority of Djakarta. Anomalously, among 
the strong centripetal forces holding Indonesia together as an econ- 
omic unit (second only to the criss-crossing network of credit ties 
leading back to the Bank Indonesia) should have been counted the 
foreign estates and mining enterprises, which produced much of the 
country’s export earnings. It might have been a very different story 
if the bulk of foreign exchange were earned by small-holders or 
indigenous enterprises, whose propensity to barter trading and scope 
for resisting taxation by Djakarta would be much greater. 

These are the obvious factors that have made it possible for the 
Central Government to maintain its authority against manifestations 
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of rebelliousness, which were too feeble to shake it seriously. A more 
recondite factor, that will tend to maintain a strong political advant- 
age for the Central Government under any circumstances, arises 
from the peculiar situation concerning the exchange rate, already 
mentioned. Since there can be no automatic solution or obvious 
compromise in this field, the Central Government must be left with 
authority to make decisions which are unavoidably political. There is 
no alternative short of disintegration—and the cohesion of the 
Army is protection against that. 


The Pull of Control Mechanisms 


Nonetheless, having suggested that these are the most binding 
centripetal ties (the list is not exclusive; I have omitted the powerful 
sentiment of nationalism, since I am concerned only with institu- 
tional factors), I must now catry my argument a stage further. It 
may well be that these ties, which I have described in terms of the 
1957-8 situation, ate weakening as circumstances change. It is 
possible that recent economic and administrative changes have 
undermined some of the forces favouring the Central Government. 
As long-term, secular changes in the economic and administrative 
structures occur, some shift in political power seems bound to fol- 
low, and it may strengthen the hands of regional! authorities in 
negotiating with Djakarta. 

Stating the matter in somewhat extreme terms, I want to stress 
the paradoxical consequences of the shift to increasing reliance on 
direct government interference in economic life. This contrasts 
sharply with the widespread use of indirect controls in the ‘liberal’ 
period before 1958, as may be seen from the examples quoted be- 
low. I do not claim to be suggesting anything more than the direc- 
tion and nature of change: to indicate how far it has gone would 
require far more evidence about current trends. But there is a kind 
of historical necessity about the process, which makes it plausible. 
And the forces at work seem relevant to any discussion of centri- 
fugal and centripetal tendencies, even though there may still be a 
good deal more to be said about them. 

The first of my examples of contrast is in the field of taxation. 
Throughout the “fifties (and, indeed, even up till the present), direct 
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taxes have contributed relatively little to the budget.*® The bulk of 
government revenue came from import or export taxes, very little 
from land, company or personal income taxes. (Foreign estates, mines 
or trading enterprises provided the bulk of these in any case, since it 
was relatively easy to levy taxes on them and their products.) In 
particular, the fraction levied directly from Indonesian incomes was 
far lower than before the war and it was rather inadequately col- 
lected. Most of the revenue came from sources which were easily 
controlled by the central government; more rigorous collection or 
increased yields from land and personal income taxes would have 
been less easy to supervise. The taxable capacity that existed in these 
fields could only have been tapped if the government had either 
decentralised this source of revenue to the regions to assess and 
collect, or had a very efficient and dedicated taxation setvice, which 
it did not. But if revenue from trade taxes shows a secular tendency 
to decline, as seems likely, the yield from direct taxes will bulk 
larger in the scale; local authorities may then be driven to all sorts 
of expedients to raise revenue directly themselves, whereas pre- 
viously they were able to rely on disbursements from the centre and 
Djakarta took a suspicious attitude towards local initiative. The 
consequence is bound to be a further diffusion of power, since the 
regions will become proportionately less dependent on the centre. It 
is a strange paradox that the tax structure Indonesia has inherited 
from the theoretically Jaissez-faire colonial economy should appear 
in this light as an essentially centralising force, while greater re- 
liance on direct taxation, which will become essential if export trade 
declines, will have the effect of forcing the central authorities to 
devolve the taxing function to officials who will at least be subject 
to local pressutes, even if they remain servants of the centre. 

In the second place, the government is becoming directly involved 
in processes of production to a much greater extent than it was in 

18 Bank Indonesia Annual Report, 1958-9, table 13, gives the following 
breakdown of central government revenues. 

(Figures in thousand million Rupiahs. 


Provisional estimates.) 
1956 1957 1958 
Total receipts 157 169 197 
Direct taxes 31 75 43 
Receipts from indirect taxes and 
foreign exchange levies 105 118 134 
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the Jaissez-faire climate of the ‘fifties. Until the takeover of Dutch 
enterprises in December 1957, only a minute sector of the economy 
was publicly owned, The Five Year Plan adopted by the govern- 
ment in 1956 had undertaken a substantial programme of develop- 
mental expenditure designed to raise productivity, but little of the 
new public investment would haye either pioneered new fields of 
export production or expanded existing productive capacity. Im- 
plicitly, it was assumed that private enterprise would maintain its 
1952-56 rate of investment, but no attempt was made to channel or 
guide it in order to shape the economy to pre-determined needs, as 
there has been (to a small extent) in the Indian plans. New invest- 
ment was left, in effect, to be directed by market forces. Since the 
takeover of Dutch estates and commercial enterprises, which ac- 
counted for a large fraction of the private investment needed to 
sustain the economy even at 1952-56 levels of output, the State has 
become responsible for this large and vital segment of production 
and distribution, in fields where any breakdown or attribution will 
be felt very quickly throughout the entire economy, The political 
and social consequences of this cannot yet be anticipated with any 
precision, although the growth of a new elite with many similar 
interests (officers, senior bureaucrats, managers and technicians) 
could prove immensely important, But the financial consequences 
ate obvious. 

The estate enterprises are now under the direct control of one 
government agency (National Estates Central—or P.P.N.) and 
the commercial and industrial enterprises under several others. If 
the new organisation works efficiently, maintains the old level of 
foreign exchange earnings without requiring Rupiah subsidies and 
lays the basis for an expansion of export capacity, the Central 
Government will be able to manage, even if it received no nett 
contribution to the annual budget. If, however, the manifold pres- 
sures on a bureaucratic organisation reduce efficiency and create a 
drain on the budget, it will gradually weaken the government. 
There was a certain advantage to the government in leaving the 
responsibility for producing much of the nation’s export income in 
the hands of foreigners, in that the costs of inefficiency did not fall 
upon the State budget; foreign enterprise was politically dependent 
on whatever conditions the state allowed it, provided only that the 
cost structure was teasonable enough to hold out a prospect of 
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making some profit. Today, the state enterprises are only likely to 
prove profitable if rigorous economic discipline is maintained and 
stability achieved, so that inexperienced estate managers ate not 
burdened with additional problems. Otherwise, the central super- 
visory mechanism is likely to crumble. Yet there is a danger that 
local pressures on estate managers will prove irresistible—including 
the temptation to connive at smuggling with the local military 
authorities. 

A third major difference between the present and pre-1957 scene 
in Indonesia was the degree of direct local interference in economic 
life by local military commanders exercising powers under martial 
law. Where previously the distribution of goods had been left almost 
entirely to pressures of supply and demand, direct control over the 
price and distribution of essentials has now become widespread, A 
consequence has been that the authorities have had to intervene in 
the organisation and supply of essential goods, have taken action to 
prevent hoarding, to prohibit strikes and to fix wages. As military 
commandets have become responsible for the economic health of 
their territory, they appear to have taken over some of the functions 
of central control mechanisms. In at least one case, a local com- 
mander simply overrules central policies in order to maintain the 
flow of business in his territory. It seems inevitable that more and 
more power will accumulate in the hands of regional military com- 
manders, since the Army has been vested with wide supervisory 
authority over the organisations administering former Dutch enter- 
prises in addition to their authority as War Administrators under 
martial law. In their role as guardians of the Revolution against the 
follies and betrayals of politicians, Army leaders take an almost 
proprietary view of their regions. But, for the most part, other 
members of Indonesia’s newly-emerging managerial elite seem 
prepared to acquiesce and cooperate with them. 

The three examples I have given suggest that as the economic 
structure changes, power is more likely to be further diffused, rather 
than concentrated. The government is making efforts of various 
kinds to tighten up the political structure—by insisting on adherence 
to a national ideology, by indoctrination and by ‘re-tooling’ mem- 
bers of the public service who are suspected of disloyalty. But it re- 
mains to be seen whether political measures of this kind will suffice 
to counteract the centrifugal trends whose roots are stubbornly 
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institutional or economic. Every time the central authorities find 
it necessary to replace one of the indirect control mechanisms 
utilised during the ‘fifties with some form of direct control, requiring 
a personal decision instead of mechanical application of a general 
rule, a new vested interest is created, a potential source of influence 
and corruption—which spells waste. 

An example of this may be seen in the control of impott licences: 
tights to obtain foreign exchange for imports wete rationed out 
during most of the ‘fifties by price differentials, modified by the 
complex structure of widely-ranging taxes on imports. Essentially, 
the system worked indirectly, with marginal resort to quantitative 
controls. Since 1959, the right to import most essential commodi- 
ties, almost 80 per cent of total imports, has been restricted to nine 
big government import houses, Whatever the formal mechanics of 
the system since then, there is little doubt that, in circumstances of 
financial stringency, this most important of economic controls will 
now be exercised directly. But it is not necessarily easier or more 
efficient to administer import controls in this way. Decisions be- 
tween conflicting policy objectives may prove harder to make than 
before, since the vested interests concerned are now part of the 
machinery of government, with greater political influence. 

If the government seryants work efficiently and honestly, the 
built-in centripetal tendencies of bureaucracy might counteract the 
forces I have mentioned. If they do not, a host of pressures will 
compound them. Further diffusion of power would result and 
Indonesia would be so much further away from the strong central 
authority she undoubtedly needs. 


J. D. Legge 


INDIGENOUS AND IMPORTED INFLUENCES 
IN INDONESIAN LOCAL GOVERNMENT 


Ir 1s obvious that Indonesia's constitutional forms since indepen- 
dence are based on Western models and informed by Western 
concepts of the State, sovereignty, and responsibility, and that the 
outlook of those who have operated these institutions is also, to a 
great extent, Western in character. Certainly during the first few 
years of independence political processes were dominated by an 
intellectual elite whose education had been obtained in Dutch 
institutions in the Indies or in Holland, and whose view of the task 
of creating a new independent State was moulded by the usual 
categoties of Western political thought. It is equally obvious that 
Western models in the Indonesian environment acquire a different 
flavour, are worked in a different way and allow the operation of 
traditional procedures of decision-making. The kind of government 
resulting from this fusion of traditions might even be said to imply 
concepts of the state quite different from those which form the stock 
in trade of Western political theory. 

These two propositions, stated in general terms, are commonplace. 
Difficulties arise when an attempt is made to stress one side or the 
other. The contrast between Western and ‘indigenous’ traits is, of 
course, itself a crude one, and the complexities of the effects of 
Indian, Chinese, Islamic and Dutch contacts over a long period of 
time render it impossible to sort them out precisely. Are the results 
of Hindu influence on Javanese society to be classified as ‘indi- 
genous’ or not? Those who seek distinctively Indonesian procedures 
for the guidance of the country in the modern world do tend to em- 
phasise features of Javanese social order which may well be derived 
from external contact. The same sort of point might be made con- 
cerning Indonesia's absorption of Islam, and it is worth noting van 
Nieuwenhuijze’s general theme that Islam contains many elements 
which “go very well together with a closed community way of life 
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and thought ”.* It is not easy to separate them from the environment 
which absorbed them. (Would it be far-fetched, for example, to 
argue that the idea of mufakat—consensus—is related by analogy 
to the Islamic doctrine of ‘the infallibility of the consensus as well 
as to so-called indigenous processes?) 

But though it may be impossible to distinguish precisely the 
sources of current characteristics, the desire to make at least a broad, 
and no doubt crude, distinction between what is new and what is 
traditional, and to emphasise the latter, is common in Indonesia 
today, As might be expected the resulting interpretations of political 
life are often contrived and artificial, for the game of detecting 
influences can usually be played both ways. Because of the com- 
plexities of the case it is usually possible to point to two sorts of 
comparison—that which likens political institutions and procedures 
to Western, particularly Dutch, models and that which points to an 
earlier source. When President Soekarno, in 1957, claimed that 
Western liberal democtacy had failed and that his proposed plan for 
a four-legged government and a national council. based on func- 
tional representation would constitute a distinctively Indonesian 
solution it was possible to argue, without being too serious about it, 
that his blueprint had no traditional elements at all but was really 
based on the Western model with which he was most intimately 
familiar—the government of the Indies under Dutch rule. He cast 
himself for the role of Governor-General. His proposed Cabinet was 
the equivalent of the conference of department heads. The National 
Council was a substitute for the Council of the Indies. And Parlia- 
ment, relegated in his plan to a comparatively impotent role, 
was the Volksraad. At the same time it is true that the principles 
of musjawarah and mufakat, deliberation and consensus, which 
Soekarno was attempting to clothe in new constitutional forms, were 
evocative principles in Indonesian political thinking, 

It is not the purpose of this paper to advance any general view as 
to the relative importance of traditional and imported influences, It 
is proposed instead to notice the presence of both elements in the 
constitution and working of local government, and to draw attention 
to certain features of the Indonesian discussion of them. What is 


1 C.A.O. van Nieuwenhuijze, Aspects of Islam in Post Colonial Indonesia (The 
Hague, 1951), 17. 
2 Snouck Hurgronje, “Islam”, Selected Works (Leiden, 1957), 55. 
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important here is not so much the facts of the case—the actual 
degree of indigenous as against Western influence—as the growing 
and self-conscious determination to emphasise the traditional con- 
tent of political forms, or to fashion new institutions which are held 
to be based on traditional procedures, This may be seen in the terms 
in which the debate on alternative constitutions of local govern- 
ment was conducted, just as clearly as it is illustrated in the discus- 
sions of guided democracy and the ‘Indonesian identity’ at the 
central level. 


The Administrative Service and Local Government 


The central problem in the whole debate on local government 
planning since 1950 has concerned the future role of the territorial 
administrative service, inherited from the Dutch, in a situation 
where it was intended to allow a considerable decentralisation of 
power to local councils. The territorial service—the pamong pradja 
—had survived into the period of independence and it remained the 
ptimaty instrument of government—the means by which the centre, 
through its representatives in the sub-divisions of the country, pro- 
vinces, residencies, regencies, districts and sub-districts, penetrated to 
the rural population. The Central Government was naturally re- 
luctant to give up such an important means of centralised control. 
At the same time the very diversity of Indonesia has made it neces- 
saty to meet local feeling by conceding a reasonable measure of 
self-government to the regions. The result was a compromise which 
bore many close resemblances to the decentralisation experiments 
carried out by the Dutch during the ‘twenties and ‘thirties (and 
indeed to the local government system of Holland itself, since the 
decentralisation plans had naturally taken the Dutch system as the + 
model for the Indies), As a result a foreign observer of Indonesian 
local government is likely, at first glance, to be struck by the direct 
carry-over from the colonial period of both the Central administra- 
tive system and the institutions of local autonomy. 

Very briefly the independent republic, when it came to handle the 
problem of regional feeling, envisaged the reconstitution of pro- 
vinces, regencies, and municipalities as areas of local government 
each with a tepresentative and executive council. But the most 
controversial question concerned the character of, and the method of 
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appointment to, the office of chairman of the executive or ‘regional 
head’. Without going into the details of the several plans hotly 
debated during the “fifties, the principal issue was whether the posi- 
tion should be filled, as formerly in the decentralisation experiments 
of the Dutch, by a member of the Central Goyernment’s administra- 
tive service, or whether it was to be purely political in character, 
filled by a person elected, directly or indirectly, by the region itself. 
The former solution was favoured by officials of the Ministry of 
Home Affairs since it enabled the centre to maintain a close super- 
vision by its own officers over the work of local governments. The 
political parties which were responsible in parliament for the draft- 
ing of a local government law, however, resisted the idea of paternal 
control implicit in this arrangement. As a corollary to the debate on 
this question was the further problem: if local governments were to 
be supreme in their own sphete, and if the office of regional head 
was to be an elective one, was it open to the Centre to maintain its 
administrative hierarchy for its own separate purposes of ‘general 
government’? The local government law which was eventually 
passed at the end of 1956 represented a victory on both counts for 
the political parties’ point of view. The position of regional head 
was to be a purely elective office and, though the law was silent on 
the future role of the administrative service, subsequent legislation 
provided for the transfer to local governments of its functions and 
for the gradual disbandment of the service itself. Subsequently, how- 
ever, a Presidential Edict reversed this trend and returned to the 
principle of appointment of regional heads. It thus made possible 
the continued close connection between local government and 
Central administration. 

During the mid ’fifties the debate on these alternative solutions 
was conducted in a language familiar to the Western observer. The 
official view based itself on the special difficulties of the Indonesian 
environment: the ignorance and low rate of literacy of the rural 
population, and the strength of custom at the village level, made 
necessary a hierarchical administrative machinery; Indonesian so- 
ciety was not yet ready for a full exercise of democratic rights 
through an advanced form of council machinety at the local level; 
councils in regencies and provinces could meet the needs of the elite, 
but they were not really representative of the agriculturist. In a tran- 
sition period, therefore, so ran the argument, paternal supervision 
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by the Central Government, exercised through the former colonial 
service was a straightforward and necessary expedient. To the 
political parties, however, the official plan represented a direct 
return to the forms of colonial rule and as such was held to be 
inconsistent with modern democracy. Even so the official view was 
clearly a “Western” view and thus far the controversy over the 
relation of the administrative system to local governments was 
presented in terms of one Western model against another. 

But as the ‘fifties wore on, and as the President began to elaborate 
his concept of guided democracy based on distinctively Indonesian 
procedures, the local government argument began to clothe itself in 
different forms. To the paternalistic argument of the official—the 
atgument that in Indonesia the operation of democratic councils 
needed careful supervision by officials of a Central Government— 
was added the further theme that the administrative service was 
itself part of the Indonesian tradition. The service may have been 
the main instrument of Dutch authority but the colonial forms were 
based on earlier forms, and drew their strength from that fact. 

There was some substance in this view. It would certainly be a 
mistake to regard the administrative service as merely a survival 
from the colonial regime. The lower ranks of the service were of 
more ancient origin for they preserved the administrative forms of 
the earlier Javanese kingdoms. The Dutch administration in its 
various stages had merely imposed a higher apparatus at the top, in 
the shape of governots and residents, but continued to use existing 
forms below. Regents, wedanas and tjamats were thus absorbed into 
the service of a centralised colonial government. And until the end 
of the colonial period these lower ranks of the service continued to 
be filled by persons of aristocratic origin (prijaji). These people had, 
in effect, formed Indonesia’s mandarinate. “Literati, gentry, pat- 
ricians, brahmins, aristocrats—whatever you wish to call them—the 
prijaji are the Javanese version of a social type, seemingly universal 
in non-industrial civilisations: the men who are able to write.”* 
There was a mystical basis underlying the authority of this aristo- 
cracy. The ordered society of which it formed the higher levels was 
seen as the earthly counterpart of a supernatural order. High rank 
on earth, nearness to the king, was like nearness to god on the 
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supernatural plane, and carried with it the same sort of mystical 
aura. It was partly for this reason that officials embodying the power 
of the Centtal Government were able to evoke a very special sort of 
respect, and this continued to be so even after the administrative 
service had ceased to be an aristocratic presetve. A modern member 
of the service, even if a commoner, would still carry more than a 
common authority. 

The continued existence of such an administrative class was as 
vital for the Republic as it had been for the colonial administration 
of the Dutch. Indeed the problems of the two were not entirely 
dissimilar. Each had to explain its purposes and carry its power to a 
largely illiterate agrarian population whose immediate local loyalty 
was greater than that to a remote Central Government. And the 
most satisfactory channel to the village was through a territorial 
service’ whose lower levels fell within the village’s traditional 
scheme of things. In the crisis of the ‘fifties the service represented 
one unifying factor, and it became important for the Central Gov- 
ernment to stress its distinctively Indonesian origins rather than its 
character as an atm of Dutch rule. 

The fitting of the pamong pradja into this longer petspective was 
part of the refurbishing of the country’s institutions which followed 
the return to the Constitution of 1945. On the face of it the 1945 
Constitution itself might be described in ‘Western’ terms as pro- 
viding for a strong presidential executive. Sockarno’s own justifica- 
tion, however, was different: that the Constitution would enable 
formal expression to be given to traditional procedures. In particular 
he was concerned to stress the principles of deliberation and con- 
sensus—musjawarah and mufakat—opetating under presidential 
guidance. The two concepts are not easy to translate precisely but 
they embody the notion of long discussion until an agreement 
emerges teconciling the various shades of opinion which have been 
expressed. It was Soekarno’s claim that this was the procedure of 
deliberation and decision in the village assembly and his plan was to 
adapt the procedure by securing the representation of the various 
‘interests’ of the country in appropriate policy-making machinery at 
all levels. In this way all important points of view to be found 
within the Republic would be expressed, and careful deliberation 
could thus eventually lead to conclusions about policy which would 
command the support of all groups. This was the role for which his 
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National Council of 1957 had been cast, and it was to be extended 
under the 1945 Constitution in the functional composition of the 
People’s Deliberative Assembly, the Supreme Advisory Council, and 
even Parliament itself. The concept applied at the central level was 
applied with the same sort of rationale at the local level. At the 
local level the aim was to set aside the idea of an elected regional 
head and to place existing deliberative and executive bodies once 
more under the guidance of the administrative service. Hence the 
desire to insist that the service did have its roots in the Indonesian 
tradition. It is significant that the Presidential Edict of 1959 which 
extended this plan of ‘guided democtacy’ to regional government, 
and which thus saved the pamong pradja from its threatened dis- 
solution was based on such doctrinal considerations rather than on 
the considerations of straightforward expediency which had been 
advanced during the earlier stages of the debate. 


Traditional Processes of Decision-making in Local Councils 


The change in the arguments by which the administrative service 
was defended had its counterpart in the discussion of the local 
council system. Here too an early acceptance of councils because 
they were democratic bodies on a Western pattern was replaced by 
the later search for a distinctively Indonesian way of doing things. 
Emphasis was first placed on the way in which traditional pro- 
cedures were expressing themselves within the framework of exist- 
ing councils, and then on the need for constitutional changes to 
allow such procedures to operate in a more thorough-going fashion. 

The loca! councils, which were first established in Indonesia under 
the provisional local government legislation, had followed the pat- 
tern of the Dutch decentralisation experiments in providing for an 
executive which included the main groups in the representative 
council. The permanent local government law of 1957 adopted the 
same principle. Instead of making the executive council the presetve 
of the majority party, or of a majority coalition, in the representative 
council, it was to be elected by proportional representation from the 
representative council, just as the representative council was itself 
elected by propottional representation by the electorate. 

There were serious objections to this arrangement, the most im- 
portant of which was the difficulty of securing strong government. A 
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multi-party system was, in any case, likely to make it difficult for 
any one party to secure a majority of seats in the representative 
assembly, The fact that, even when one party did emerge with an 
absolute majority, it could not control the executive, further accen- 
tuated the tendency towards weak executives, It could be argued, of 
course, that at the local level government was essentially a business- 
like matter—the provision of services such as hospitals, water-supply 
or roads for the local population. For this purpose ordinary political 
Party competition was less relevant and a multiparty executive 
might well be able to co-operate in a business-like way. However 
though such an argument might well apply to the lower levels of 
local government, the regency or the municipality, the government 
of provinces was a much more elaborate matter. Provinces resem- 
bled the constituent states of a federation rather than local govern- 
ments proper, and at this level party divisions might be expected to 
follow more closely the national model. 

In any case, whatever the defects of the system, its drafters were 
following one Western model rather than another. The reason for 
the adoption of the principle of proportional representation in the 
selection of executive councils was probably mere inertia. The re- 
public was merely adopting a known system whose main outlines 
had been established thirty years before. 

However as the desire to return to tradition began to assert itself 
there was a tendency to see, in the existing constitution of executive 
and legislative councils, the expression of a distinctively Indonesian 
idea. Multi-party representation on both councils was held to be well 
suited for the kind of deliberations which Soekarno desired at the 
central level. 

It is certainly true that within the framework of democratically 
elected councils certain extra-constitutional conventions had been 
developed, and these might be held to express the principle of con- 
sensus. One may instance the desire of council representatives to 
avoid pushing any issue to a straightout vote. The tendency has been 
rather for prolonged discussion in an attempt to iron out differences 
before an actual decision is made, It is argued sometimes that the 
taking of a vote commits people to a position from which it is not 
easy for them thereafter to retreat. To leave the question open as 
long as possible enables an adjustment of differences without any 
loss of prestige. In any case it is difficult for the foreign observer to 
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obtain any clear picture of regular ‘divisions’ of a representative 
assembly. He is likely to be informed that this is not the way that 
democratically elected councils operate in Indonesia. And he will 
notice the large number of decisions which are reached by ‘acclama- 
tion’ rather than by a vote in which a majority will carry the day 
over a minority. Something of the same detetmination to reconcile 
potentially opposing groups may be seen in the way important 
council offices are allocated. An examination of the way in which 
these offices are filled appears to reveal a tacit understanding be- 
tween major parties such that, without any open conflict or friction, 
the various positions, regional head, chairman of the representative 
council, vice-chairman of the executive council and so on, ate fairly 
distributed as between parties, 

One may wonder, however, how distinctively Indonesian all of 
this is. One may even wonder whether the principle of consensus 
does operate at the village level quite in the way envisaged by 
Soekarno. Leaving that aside it must be recognised that other so- 
cieties too have their methods of accommodation between competing 
groups without disturbing the formal constitutional framework. Just 
as individual parties may caucus outside the council rooms so quiet 
behind-the-scenes negotiations may enable the major differences 
between parties to be ironed out in advance of a debate. The import- 
ant difference in the Indonesian situation is that these factors are 
formally elevated to the distinction of ‘a concept’, and this concept 
of consensus as a traditional political procedure has been allowed to 
condition the actual workings of local councils just as it has at the 
level of the national parliament itself. What may otiginally have 
proved not more than a by-product of a multi-party system and the 
use of proportional representation became an important element in 
the search for a traditionally Indonesian political system. 

With the return to the Constitution of 1945, and the consequent 
attempt to extend the principles of guided democracy even to the 
field of local government, the President was less satisfied with the 
way in which existing councils, composed merely of patty repre- 
sentatives, were able to express the idea of consensus. He therefore 
sought a modification of the system to bring it into line with 
changes he was making in the national parliament. The introduction 
of the principle of functional representation at the local level was 
inttoduced in 1960, and, as with the return to the principle of 
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appointment of regional heads, the change was motivated by 
doctrine rather than by any consideration of convenience. 


The Search for a Concept 


The preceding discussion has been concerned only obliquely with 
the interaction of what Professor Morris-Jones has called the 
Western and the traditional idiom.* In his analysis the traditional 
idiom is something which an observer could notice—an element in 
the political scene which is there as a matter of fact. In Indonesia 
the question has been rather a matter of doctrine, That is to say that 
though the traditional idiom may be observed in Indonesia as in 
India, it has happened that discussion of its presence has been based 
less on detached political analysis of what happens, than on a 
determination to desctibe what happens as expressing the traditional 
idiom. In general, the institutions and practices of the new republic 
were at first taken as belonging essentially to a Western idiom, and 
discussed in those terms. Later it became the fashion to insist that 
these same institutions and practices were not Western, or only 
formally Western, and that the spirit was Indonesian. Finally it was 
argued that, with the introduction of certain changes in machinety, 
the use of the principle of functional representation in parliament 
and in local councils for example, the country’s political system 
could be brought more closely into line with the ‘Indonesian 
identity’. 

There has been a self-consciousness in this discussion which is, in 
itself, on the way to becoming a marked feature of Indonesian 
political thinking. Connected with this characteristic is the signi- 
ficant fact that so many of the proposals which have been advanced 
for meeting the contempotaty crisis are proposals concerning 
machinery—the establishment of deliberative bodies, the require- 
ment that such bodies shall work in a particular way and be based 
on a patticular kind of representation. These rather than proposals 
concerning the content of national policy have been the results of 
the President’s intervention in politics. 

A preoccupation with forms is perhaps natural during a period of 
experiment and construction, and this might have been expected 
particularly in the field of local government. It is suggested however 


4See above, 75-9. 
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that the reason goes deeper: that it is connected with what appeats 
to be a distinctive Indonesian (or is it rather a Javanese?) charac- 
teristic—the desire to get things into the right conceptual terms. 
There is a tendency to an almost medieval exegetical approach to 
the study of political institutions, a determination to argue that 
forms do—or do not—express a genetal principle. In general it is 
never enough to devise workable machinery in response to a variety 
of pressures. The machinery must also be an expression of an idea, 
and there is the feeling that if the concept is right the machinery 
will be effective. Involved in the idea of the concept being right is 
the same Javanese idea of an approximation to a cosmic order on 
which temporal institutions should be modelled. 

The intense concern with questions of form may be seen in dis- 
cussions at many levels. An extreme example was provided by the 
attempt of the State Planning Council to organise its first report into 
seventeen chapters, eight parts, and one thousand nine hundred and 
forty-five patagtaphs to symbolise the date of the country’s procla- 
mation of independence, August 17, 1945! A less extreme case, 
and one which illustrates the point more clearly, arose in the course 
of the local government controversy. It concerned the concept of 
‘dualism’ and the desire to avoid a dualistic system of local 
government. 

The Dutch system whereby a central official performed the com- 
bined duties of chairman of the executive and also supervisor of 
local government was said to be a dualistic system. The proposal 
contained in the provisional local government law for a regional 
head appointed from a list of candidates nominated by the regional 
representative council aimed at removing the dualism. The official 
response to the idea of election of the regional head—that if this 
system was to be adopted then there must be a clear division be- 
tween the responsibilities of the Central Government and those of 
the regional government and that the pamong pradja must be re- 
tained to handle the former—was also said to involve a dualistic 
system. It would require the existence of two governments in a 
region—that of the centre and that of the region itself—and this 
was held to be undesirable. Such an objection, on the face of it, 
would seem to be making rather heavy weather of a comparatively 
simple point. Any society has a complex interaction between sepa- 
tate authorities, central and local, public and private. In this case, 
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perhaps, there may have been more substance in the objection since 
the authority of the centre was represented in the person of a single 
individual at each level. In any case, the 1957 local government law 
appeared to dispose of the question by providing for election of the 
regional head and implying the dismantling of the centre’s own 
special service. Hereafter, though central ministries might still have 
their local branches there would be no separate functionary to Co- 
otdinate their work or to be responsible for ‘general government’. 
In that respect the local government itself would represent the 
Centre. 

When the President, in September 1959, suspended those pro- 
visions of the local government law relating to the election of the 
regional head and restored the principle of direct appointment to the 
office the question of dualism was again discussed. At first glance the 
effect of the Edict was apparently to restore a dualistic system. The 
Edict referred specifically to the two fields of responsibility—on the 
one hand there was the field of general government, which was the 
responsibility of the pamong pradja, and on the other there was the 
field of autonomy which was the responsibility of the local authori- 
ties, The Edict planned to place leadership of both these fields in the 
one pair of hands—those of the regional head, As an agent of the 
Centre he was to be responsible for the co-ordination of Central and 
local tasks. He was also to be the link in the pamong pradja chain— 
the officer to whom lower ranks were responsible and who was in 
turn responsible to the higher ranks in matters falling outside the 
sphere of autonomy. This arrangement would appear, in principle, 
to be a teversion to the practice of the colonial period and to that 
followed under the first, provisional, local government law. But the 
Presidential Edict did not confine itself to a change in the position of 
regional head. It went further and made an important change in the 
character of the Executive Council. Formerly the regional head 
(whether appointed or, under the later local government law, 
elected) had been simply the chairman of the Executive which was 
responsible to the representative council. Now the regional head was 
to be personally responsible for the execution of government in the 
region, and the executive council was to be responsible to him and 
not to the representative council. This arrangement reptesented the 
regional counterpart to the idea of a presidential cabinet at the 
Centre, no longer responsible to Parliament. The concentration of 
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executive power, both regional and central, in the hands of the 
regional head involved, in effect, a fusion of the two sides, hitherto 
carefully distinguished. Though the Edict referred to the theoretical 
distinction it effectively obliterated any practical distinction between 
the two capacities of the regional head and thus, in the eyes of its 
defenders, removed the dualistic character of local government. 

Even so the difference between the new arrangement and that 
formerly prevailing is not so great that it should have involved such 
abstract discussion. Many reasons of convenience might be advanced 
for and against the change, and it is hardly necessary that it should 
be defended at length on the ground that it removed a dualistic 
element which had formerly been present. The fact, however, is that 
it is so defended—in philosophical rather than in practical terms. 

It is in the light of this more than platonic formalism that one 
must view the self-conscious preoccupation with tradition to which 
attention has been drawn. The search for appropriate institutions of 
government has gone hand in hand with the emphasis on the essen- 
tially Indonesian character of those institutions. Traditional forms, it 
would seem, are likely most fully to express cosmic principles. In 
particular the idea of consensus as the proper way of proceeding to 
decisions has an obvious consistency with the idea that there is one 
right answer to be found, so that the harmony of an agreed decision 
matches the harmony of the universe. 

It is significant that this Javanese Platonism, as it might be called, 
is a recent gtowth. The course which political discussion has taken in 
recent years stands in sharp contrast to the character of the pre-war 
nationalist movement and to the frankly Western attitudes of the 
intellectual leadership of the first years of independence. The reason 
for the change may be related to the decline in the power and 
influence of the intellectual elite, to the challenges posed to the 
whole idea of Indonesian unity and to the critical position of the 
country’s economy. Formalism may be merely a retreat from reality 
in a situation where there has been a shift in the internal balance of 
power and where there is a lack of sureness about policies for a time 
of crisis. The principle of consensus has grown in importance as its 
substance has receded. 


DISCUSSION ON PAPERS 9 TO 11 


MR. MACKIE: The point of my paper which I have hoped would 
come up for general discussion is the relation between the constitu- 
tional structure and the substance of political activity. A conference 
of this kind is bound to touch on the question of whether we can 
talk of any relationship between constitutions and political forces, 
especially the question of how different the processes of government 
are likely to become when constitutions either break down or cease 
to operate. It occurred to me yesterday that in some ways Indonesia's 
constitutional position might be only a few steps removed from the 
sort of forbidding situation that the people talking about India 
brought up: “When Nehru goes?” So far it has been possible to 
discuss Indian politics in terms of Western institutions. But people 
are apparently also asking what will happen if the foodbanks of a 
constitution break down. 

However, I doubt the applicability to the Indonesian situation of 
some of the concepts used by Morris-Jones and Wolfsohn. I do not 
think that the collapse of the 1950 Constitution resulted primarily 
from the incompatibility of a Western idiom with a ‘traditional’ 
society. The trouble, as I see it, can be expressed fairly adequately in 
terms of Western institutions. Indonesian democratic institutions 
were simply unable to reconcile differences of interest amongst the 
various parties and groups involved in politics. They failed to 
satisfy Soekarno, who believed that they promoted oppositionism 
and thought he could use ‘functional groups’ to keep the electorate 
in order, as well as to express its aspirations. They also failed to satisfy 
the ‘opposition’, who indirectly backed the disobedience and revolt 
of 1956-58, (The 1955 election had shown up the Masjumi Party 
as regionally based, unable to win control in Java; so, although they 
took a stand on legality in respect of constitutional procedures, they 
were halfhearted about legality when revolt was brewing.) The 
proximate cause of the final collapse of the 1950 Constitution, 
however, was the proposal by Soekarno in 1959 to incorporate 
representatives of the functional groups in Parliament, to which the 
parties at first took only slight objection, but later rejected in the 
Constituent Assembly. 
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The argument that some different sort of constitution would have 
worked better leaves me unsatisfied. It is sometimes said that if it 
had been more ‘federal’ (or that if the party leaders had paid more’ 
attention to their policies and less to themselves) the problems 
would have been manageable. To me it seems that a constitutional 
division of powers between centre and regions is at present organic- 
ally impossible in Indonesia. This is partly because of the peculiar 
economic conditions impinging on Indonesian politics, which I have 
explored in my paper. 

At the same time there is no reason to suppose that because power 
is unusually dispersed, Indonesia will disintegrate; the economic 
stagnation of the country has perhaps given a false impression of its 
weakness. I agree with Legge’s remarks about the toughness of 
Indonesian institutions. Moreover Indonesia's political structure is 
determined by its existing machinery of government, rather than by 

its formal constitution. Politics is worked out within a framework 
which imposes limitations on the participants; but they are not 
constitutional limitations, for the most part. 

The basic argument behind my paper is that it is very hard to 
imagine how the peculiar forces operating in Indonesia could be 
made compatible with each other, What I feel is most interesting in 
this respect is the effect of administrative mechanisms, particularly 
forms of taxation, both in explaining the breakdown of political 
institutions and, I think, in throwing light on the questions which 
arise as soon as we attive at the next step of the investigation. What 
patterns of political authority may we expect to see emerging? It 
seems to me that if we wish to look beyond the trends I depicted, 
we must simply wait to see what forms emerge under a constitution 

so broad that it virtually doesn’t impose any limits, This question 
leads to the sort of subject I had originally hoped this conference 
might explore. How does the machinery of government crystallise in 
a society where a constitution is either very broad or non-existent? 

DR. LEGGE; Sawer has spoken of Indonesia as a country without a 
constitution in a ‘revolutionary’ situation. But that can be very mis- 
leading, It certainly must not be taken to mean that there is no 
administrative system, and in my paper I have dealt with the local 
government system at provincial, residency and regional levels. 

The battle between political parties and the administration pro- 
duced the Local Government Act of 1956 which tried to abolish the 
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old system of administration. The officials therefore lost the first 
round but Soekarno reversed the decision. Patty politicians felt that 
the ‘administration’ was a telic of Dutch colonial rule; officers of 
the administration saw it as a specifically Indonesian solution—a 
thing quite in keeping with Javanese traditions, Though the forms 
may be Western in character, they ate operated in a distinctively 
Indonesian way. The survival of Indonesian unity has depended a 
good deal on the fact that the administrative system she has main- 
tained through this discussion of her system of government has both 
its traditional and imported aspects. The presence of the administra- 
tive core is, if anything is, Indonesia's Constitution. 

DR. JOHNS: To my mind, Mackie and Legge have discussed the 
various mechanisms involved in the efficient functioning of Indo- 
nesian political institutions, and the reasons for their breakdown, but 
without analysing the nature of the problems that any system of 
government has to resolve before it can be accepted as a national, 
supta-regional authority. Put somewhat differently, we can say that 
the problem is for a constitution to gain legitimacy, and thus com- 
mand loyalty. Every major area of Indonesia has its traditional 
pattern of local government and social organisation, usually referred 
to as adat. Ultimately, the sanctions of adat ate magical, and if the 
magical pattern is broken, the group as a whole will suffer. In 
addition to these various adat systems, there ate various systems of 
royalty, and in certain areas of Java, authority largely rests on the 
divine and cosmic function of the ruler. Although related, these 
systems of adat are by no means naturally sympathetic to each other. 
In some respects, they are incompatible. 

Further, the dominantly Muslim tradition of the older generation 
in Sumatra distrusts the still too obviously living Hindu-Javanism of 
Central and East Java. Thus, the older generation, at least of the 
Minangkabau, tends to look on the Javanese as infidels. An ad- 
ditional problem lies in the difference between the type of loyalty 
given to the apparatus of government in a modern State, and that 
which ensures the stability of a traditional society. Allegiance to a 
modern state and acceptance of its authority rests largely on a 
tational basis; allegiance to a traditional way of life depends largely 
on its charismatic authority. Any Indonesian National Constitution 
then, has to be sufficiently broad in its formulation to accommodate 
the various groupings and tensions within Indonesian society, and 
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likewise to invest itself with a suitable type of charisma, since the 
idea of a rational basis for submission to authority is meaningless to 
the mass of the Indonesian population. 

It is against this background that Sockarno's constitutional ex- 
periments have to be understood. He is attempting to create a myth, 
a logical-meaningful pattern of integration in constitutional form, 
which can command the allegiance of the masses, In the last an- 
alysis, however, the success of any constitution will depend on the 
factor that has sanctified the traditional systems: time. Only the 
passing of the years will ensure the stability of an Indonesian con- 
stitution, and therefore the watchword for any Indonesian constitu- 
tion that is to be functional in Indonesian society, must, in the first 
place, be: Endure! 

PROF. SAWER: In defence of my position against Mr. Legge, I 
must point out that in classifying Indonesia as a country in a pre- 
constitutional position or one of continuing revolution, I was not 
implying any moral judgment nor any statement at all about the 
stability and values of Indonesian society. There have often been 
countries where in spite of persistent revolutions at the constitu- 
tional level, the basic life of the people goes on almost undisturbed; 
many South American countries supply examples of this. Indeed, 
there can actually be steady social progress at the grass-roots while 
the official governmental apparatus is in a state of constant up- 
heaval. But such a system cannot be called a constitutional one; 
constitutionalism comes only when governmental power is defined 
in terms of rules that are reasonably well observed over a consider- 
able time. Moteover, in the contemporary world there is obviously 
much greater danger in a perpetual revolutionary situation than 
there used to be, and much less chance of satisfactory social progress, 
because government and social development are today so much 
mote consciously controlled and involve co-operation with constitu- 
tional states and participation in a world system beginning to look 
‘constitutional’. 

From a historical point of view, my insistence on the observance 
of tules as a hall-mark of constitutionalism certainly needs qualify- 
ing, The Romans in spite of their elaborate legal system, tended in 
the Imperial period to think of government in terms of the personal 
power and authority of the Emperor, and in modern times revolu- 
tionary democracies have sometimes tended to endow elected 
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assemblies with the same kind of power and ‘charisma ’ as that of the 
Roman Emperor. Indeed, Austinian theories of sovereignty involve 
that sort of approach to the fundamentals of governmental power. 
The notion of government as being more a set of rules than a de- 
finition of power really grew up mainly in the U.S.A., but it is now 
widespread and even in England, the home of Austinian theories, 
there is a growing tendency to regard Parliament as a set of rules, 
not a group of powerful persons. Hence we can today talk intel- 
ligibly of person-oriented and rule-oriented societies. Malaya is a 
rule-oriented society and so is India; possibly Pakistan is too, but 
Indonesia is not. It should be noted, however, that these classifica- 
tions do not solve the fundamental problem of why people obey 
governments at all; it is just as difficult to explain their adherence to 
a tule system as it is to explain their adherence to a system depend- 
ing on personal charisma. 

MRS. R. BRISSENDEN: I disagree with Mr. Mackie and think that 
the Wolfsohn and Morris-Jones approach and their notion of dif- 
fering political idioms is of some relevance to Indonesia. I draw 
a distinction between the tradition-oriented forces and modern 
economy-oriented forces in Indonesian society. The difference be- 
tween India and Indonesia is that the people who in India are the 
governors, in Indonesia are the governed. What we are seeing now 
in Indonesia is the victory of the traditional idiom in politics. The 
patties at the present time associated with government all in some 
way take their values from the traditional structure of Indonesian 
society. 

So the P.N.I., the communists and the Orthodox Muslim Party all 
find their strength in Java and all draw their political style from the 
same framework. The P.N.I. on the one hand tends to depend on the 
traditional ‘aristocratic’ authorities, but also resorts to the personal 
charisma of President Soekarno where traditional values are lacking. 
The communists might seem hard to fit into this analysis—but they 
derive most of theit success from providing a new set of values to 
fill the gap where the traditional values have broken down. All 
these parties may be said to orient themselves in relation to, and 
draw their loyalties from, the ‘traditional situation’. They are the 
‘solidarity-makers’, those who tend to talk about consensus. 

In contrast, the ‘administratively-minded’, those who think in 
terms of a modern society and modern economic processes, ate 


INDONESIAN LOCAL GOVERNMENT 233 


outside the government. They are represented in the Opposition 
Parties. It is true that the administrative structures which Soekarno 
has created include people who are ‘administratively-minded’, but 
the institutions are subjected mainly to the personal influence of 
Soekarno himself. 

The problem of constitutional development in Indonesia is that 
there does not seem to be at present any prospect of the ‘two-way 
traffic’ between the traditional idiom and the modern idiom, which 
Morris-Jones spoke of as occurring in India. 

MR. JUSTICE ELSE-MITCHELL: The real factors lie between the 
fields of law and sociology, in the absence of a sound administrative 
foundation for the Indonesian governmental system. The root of all 
notions of constitutionalism is some administrative basis for a form 
of government. For Indonesia there are two matters that are im- 
portant, First, the Dutch had their own administrative system based 
upon their own free economy. The local inhabitants were not in- 
tegrated into the administrative system of the Dutch. Secondly, the 
desire for a planned economy and the demand for economy-building 
that the revolution in Indonesia brought, as well as the weakening 
of the Dutch administrative system, necessarily involved a shortage 
of the necessary links which are required in any system. Whatever 
else may be said of it, the army represents an administrative system 
of an integrated, centralised kind. 

PROF. STONE: I wish to address myself to those who have held 
that Indian constitutionalism is in some danger of disintegration. I 
agree with Professor Sawer that constitutionalism is related to a 
willingness to live according to rule. Willingness in living according 
to rule is a clue to the strength of the Indian Constitution. There are 
great tensions in Indian society; but there is also an enormous 
tolerance, an amazing capacity to sustain what look like unsustain- 
able tensions. One could almost speak of a capacity of Indian society 
to live in controlled schizophrenia, a capacity to go its ways in face 
of the gravest internal incompatibilities. 

To those, like Narayan, who want to found an Indian political 
system for the future on merely traditional institutions, rejecting 
Western admixtures, I would say simply that you can only start 
from where you are. This not only means that you cannot reach into 
another society and take from it an institution that works well there, 
and assume that it will work equally well with you. It also means 
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that you cannot reach back into your own traditional heritage and 
pick out particular institutions which formerly worked, and assume 
that they will work again, if now revived; or invoke some concept 
like ‘consensus’ on the village level (which, in any case, often seems 
in practice to be dependent on a ‘cabal’ or clique, some individuals 
to whom power is left to decide on action after the meeting has ad- 
journed, which may not represent anything that was really agreed). 

DR. LEGGE: Among other points raised in the discussion was the 
contrasting attitude between the Indonesian and Indian elite. In 
India the elite represents a Western point of view and feels itself 
removed from the traditional idiom. In Indonesia the elite has been 
Western educated, but yet it is from this quarter that the appeal to 
tradition is made. Separated from the village and from customary 
law, the vestigial aristocracy of the country is still part of a tradi- 
tional social order. However the emphasis on tradition has its 
elements of sham. It represents a self-conscious, not an unconscious, 
return to the past. 

Discussion also teferred to the role of the administrative service in 
offering in a way a substitute for a constitution, a means of institu- 
tionalising the otherwise arbitrary power of a Central Government. 
A constitution determines what individuals are to perform what 
functions. Over a great part of the Indonesian political system the 
distribution of responsibility has not been clearly elaborated. But 
below the Central Government and its central bureaucracy, the 
territotial administration is virtually all powerful. At least it em- 
bodies the authority of the centre and it operates in a patetnal way. 
Its operations reflect a person-oriented not a rule-oriented system. 
The problem in Indonesia in the current ctisis does not arise from 
the presence or absence of adequate ‘constitutional’ arrangements, 
but of a policy to be implemented through the machinery which 
does exist. 

In this connection reference was made to Professor MacMahon 
Ball’s view that, while one could not necessarily expect that West- 
ern democratic institutions would survive intact in Asia, one could 
hope that encroaching authoritarianism might still govern ‘without 
injustice and without terror’. If the territorial administration repre- 
sented the essence of Indonesia’s system of government it could be 
said that it did offer a possibility of paternal justice, commanding 
consent by tradition. 
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MR. MACKIE: I am interested in the application to Indonesia of 
Sawer's distinction between rule-oriented and person-oriented so- 
cieties. It will be intriguing to see whether in the latter, in politics 
where the rules have become vague, there is any hope of ‘getting 
back to the rules’-—a word which I prefer to ‘laws’ here. It is basic 
to emphasise the fact that you cannot solve Indonesia’s problems by 
laying down clear-cut rules. Better administration would not solve 
the problem by itself. Someone has to sit at the top with pretty 
substantial discretionary powers, A lot of what Soekarno says about 
the need for getting away from alien institutions which have bred 
obstruction is undeniable. If the Masjumi party had got control, it 
would not have made any difference in this respect. A man like 
Djuanda is highly Westernised (like the Masjumi leaders) but he is 
an advocate of pushing on with the return to the ‘traditional’. 
Indonesia cannot hope to achieve an economic take-off, until she has 
strong central government. 


Brian Beddie 


ISSUES AND PROBLEMS IN ASIAN 
POLITICS AND GOVERNMENT 


‘THREE PRELIMINARY considerations might be touched on before 
coming to the main substance of the Seminar. 

(1) The subject of the Seminar was Constitutionalism in Asia. In 
fact with very minor exceptions discussion has been confined to 
the constitutions and politics of South Asia. In general, limiting the 
subject in this way has been necessary and valuable as the com- 
plexities and number of variables which have arisen in a discussion 
mainly confined to India, Pakistan, Burma and Indonesia, have been 
great. Nevertheless, it would be wise to temember that any gene- 
talisations that we might seem to have arrived at would still have to 
be tested in the light of Northern Asia’s experience, Consider, for 
example, the statement that there is a strong tendency in Asia to- 
wards a single party system because of the traditional desire for 
consensus. While fundamentally true perhaps, this observation 
might still need qualification if we were to examine it in the light of 
Japanese or Filipino experience. 

(2) At the beginning of the Seminar many participants probably 
began with the notion that constitutionalism is, as it were, a specific 
kind of thing: something that might fairly accurately be said to be 
either present or absent in a particular society. Professor Sawer 
provided such a definition in terms of the relation of lawyers to 
constitutions. Towards the end of the Seminar many were less 
certain as to whether constitutionalism was a ‘specific thing’ at all 

and were wondering if, like many of the other phenomena that fall 
into the hands of political scientists, it should not rather be regarded 
as a tendency—as something that can be more or less present ina 
society, present in some of its aspects and not in others and so on. 
The notion that constitutionalism should be regarded as a tendency 
gathered force because of the effective challenges that were made to 
the view that constitutionalism had broken down in Burma and 
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Pakistan, Some participants argued convincingly that the military 
regimes in those two countries represented a restoration of certain 
important aspects or ingredients of constitutionalism. 

Of course regarding constitutionalism as a tendency (or set of 
tendencies) did not dispose of the question of definition. It was still 
asked “ What kind of tendency is it”? Professor Morris-Jones raised 
an important issue in this connection. He questioned the extent to 
which constitutionalism was necessarily maintained by the conscious 
pursuit of liberty or of the other values connected with constitu- 
tionalism. He suggested that important supports of constitutionalism 
are simply the persistence of established procedures, established ways 
of doing things and established channels which enable private in- 
terests to bring their views to bear on governments, On this view 
constitutionalism would be something which, up to a point at least, 
happens automatically, something that lays hold of society and 
cannot always easily be shaken off. 

This observation, if true, would be important because it would 
show that we should not be unduly pessimistic about popular cri- 
ticisms of, or even revulsions against, constitutionalism in Asia. If 
the revulsions of opinion ate temporary, constitutionalism may well 
survive them. Dr. Maung’s remarks on the military regime in Burma 
have relevance here. He explained how, though the army leaders 
had no great attachment to the traditional values of constitutional- 
ism, they were nevertheless much impressed by the procedures laid 
down in the ‘Big Book’ and were willing to follow these procedures 
(which did support constitutional liberties) to a considerable degree. 
Mr. Mackie too pointed out the great difference between those 
aspects of government in Indonesia where there are established 
procedures and those where the procedures have yet to be worked 
out. (He suggested that the establishment of full constitutionalism 
in Indonesia might have to await upon the working out of these new 
procedures.) 

(3) It was fairly widely assumed that constitutionalism is some- 
thing which is very firmly established in the West, which works well 
in the West and not only that, but something which in its Western 
application is pretty thoroughly understood. There was some in- 
cidental criticism of this view by Professor Morris-Jones (who 
referred to the new light being thrown on Western constitutional- 
ism by electoral studies) and by Professor Stone who pointed to the 
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distinction between public and private law as one which presented a 
problem in any society. Professor Partridge suggested privately that 
in considering the relation of the Indian Constitution to the Indian 
village we should bear in mind the problems that would arise in 
considering the relation of the French Constitution to a French 
village. 

It could be argued that Western constitutionalism presents more 
difficult problems than is generally admitted. This is because there is 
always a considerable element of myth or ideology surrounding 
constitutionalism everywhere. It is perhaps the essence of a constitu- 
tion to set up a gap between aspiration and reality. Another typical 
feature of constitutionalism, at least in the British and American 
contexts, is that constitutional practice almost always runs ahead of 
constitutional theory. What Hegel said of philosophy seems to be 
certainly true of constitutional law. Rephrasing Hegel it could be 
said “constitutional theory appears only when actuality is there cut 
and dried after its process of formation has been completed”. 

This observation might be illustrated by referring to one of 
Professor Spann’s suggested definitions of constitutional government. 
He suggested that the essence of modern constitutionalism is that it 
defines the structure and powers which the ‘people’ allows to the 
government, and which thereby limits the latter. While this defini- 
tion has an undoubted element of truth it also has something of a 
nineteenth century ring. It might be said to neglect the extent to 
which in recent years the ‘people’ have relaxed their restraints on 
governments and urged them in the name of welfare and planning 
to assume greater responsibilities on their behalf; and it neglects the 
extent to which through the medium of the patty (especially the 
governing party) ‘people’ have thus given themselves over to state 
control. One result of this process is perhaps that to a greater degree 
than we readily admit our present constitutional concerns have 
passed from ‘people’ and even parliament to the executive. In 
general, it might be said that relations within the executive or 
between parts of the executive have become constitutionally more 
important. 

The Executive 


Certainly in the early discussions during the Seminar by far 
the greatest concern was with constitutional relations within the 
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executive, or with the non-parliamentary and non-electoral side of 
constitutions, and this despite Dr. Menon’s introductory remarks 
which emphasised the importance of the electorate and of the par- 
ties. The reason why attention turned towards the executive is fairly 
clear. It is the demand in Asian countries that the executive should 
exercise very wide functions. Indeed, some participants have tended 
to suggest that executive action may have to be so great as to render 
any constitutional restriction impossible. This may be so, but if so, 
the danger is surely not confined to Asia. 

Whatever the ttuth about the relation of strong executives and 
constitutionalism, the discussion did bring out the extensive func- 
tions claimed for executives in Asia. Summarising, it might be said 
that alongside the ideology of constitùtionalism there are the 
stronger ideologies of nationalism and welfare. Nationalism implies 
a strong executive because of the need to check disintegrating 
forces (sub-nationalisms) that challenge unity in most Asian coun- 
tries. The details of the federal structure—emergency provisions, the 
appointment of governors of States, the unifed civil service, and so 
on—show the power which the central executive is given over 
constituent groups. Welfare, the set of social aspirations embodied in 
directive principles, also clearly requires large-scale and detailed 
State intervention in social and economic affairs. Mr. Chari’s remark 
that in Asia law runs ahead of social practice, whereas the reverse 
has been true in Europe, points to the extent to which legislation is 
likely to have its source in the executive rather than in widely spread 
popular movements, 

Hence it is not surptising that, at the beginning of the Seminar, 
the discussion on constitutionalism tended to þe a discussion of con- 
stitutional arrangements within the executive, of relations between 
the prime minister, the president and the courts. It is a pity perhaps 
that this discussion was not accompanied by a more thorough in- 
vestigation of precisely what it is that executives have to undertake 
in Asian societies. Had there been such an investigation it might 
have appeared important to extend consideration beyond relations 
between head of State, head of government and the courts to include 
relations with the civil service, public corporations, government 
commissions, etc. Japan is perhaps an example of the importance 
of inter-executive relations in a developing country. The 1890 
Meiji Constitution provided for only very limited parliamentary 
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control, but through its law and convention it provided for a 
complicated system of balancing relations among executive bodies 
—the cabinet, the Imperial Household, Privy Council, Genro and 
certain military and naval bodies, A kind of modified constitu- 
tionalism did continue in Japan at least until the nineteen-thirties. 

Nothing in the above observations is meant to suggest that con- 
stitutionalism could be based purely on executive relationships; 
certainly unless popular pressures play on the various organs of the 
executive there will be no checking and balancing, there will simply 
be autocracy. Unfortunately, not a great deal of material was forth- 
coming on the functioning of the electoral and parliamentary side of 
‘Asian constitutions, though something was said on the surprising 
degree to which genuine and free elections can take place in Asian 
societies. 

Te was in the discussion of political parties that the real dilemma 
arose so fat as popular control of the executive is concerned. The 
dilemma arose because of the difficulty of creating an effective 
opposition, Hither it seems there is a single party system which 
makes the executive unduly powerful, or else a multi-party system 
which makes the exeeutive so unstable as to create a demand for the 
superseding of constitutional government. Opinion differed on the 
issue of the single predominant party. None was willing to say that 
it was an entirely adequate vehicle of public opinion, and it was 
recognised that in Burma it seems at one time to have enabled the 
government to treat parliament very much as a rubber stamp. In 
India, on the other hand, Congress because of its range of member- 
ship and the difference in its membership at the union and state 
levels does constitute a more adequate check on the executive. Pro- 
fessor Morris-Jones, however, seemed to think that it failed to give 
adequate representation, particularly to middle class discontent in 
India, and that this could create a dangerous situation. 

A point that clearly calls for more consideration is the apparent 
paradox that in Asian societies there is a strong tendency towards a 
single party (this perhaps being connected with Professor Fitz- 
Gerald’s point about consensus) and at the same time a strong 
tendency towatds factionalism. It would be interesting to explore 
how fat the two apparently opposed tendencies spring from a single 
principle, Perhaps belief in, but the inability to find, the ‘common 
good’ accounts for both tendencies. 
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The Courts 


The Seminar gave quite special attention to courts in India, Pakistan 
and Burma, and in the case of India had before it Mr. Chari’s de- 
tailed and valuable documentation. While the general impression 
was that courts in the countries of Asia that came under British rule 
were a most important ingredient of constitutionalism, certain 
qualifications also emerged, : 

Courts in India as elsewhere have to be careful not to confuse 
tigidity (technical impartiality) with independence. They are likely 
to remain independent only so long as they adopt a liberal or broad 
interpretation, that is only so long as they are ready to look beyond 
the legal text to the balance of social forces in the community. It 
appears that in Burma at certain stages the courts may have been too 
strict. They apparently brought certain political pressures to bear on 
themselves, though for the most part their rulings were set aside by 
strictly constitutional methods. 

Then there were certain problems concerned with the efficiency of 
the judicial system. Dr. Maung and other members of the Seminar 
raised the question of delays in granting justice in some Asian 
countries. The matter of delay is important because it raises the 
question; at what point does delay in granting justice amount to the 
denial of justice? Mr. Nish, while admitting the efficiency of courts 
at the highest level, questioned their efficiency at the lower levels. 
Professor Stone referred to the system of legal education established 
in India under the British and questioned whether it will be capable 
of turning out lawyers capable of sustaining the high standards 
which ate maintained by present judges and advocates in India. 

It would have been useful to discuss in detail a few specific cases 
which have been dealt with before Asian courts in recent years. 
Unfortunately, because time was limited and other matters diverted 
our attention, this was not possible. This is a pity because, especially 
in matters relating to human rights, the discussion of crucial or test 
cases is of great importance, It would be theoretically possible, I 
think, to have a situation where highly efficient and impartial courts 
might grant justice to a whole succession of individuals who came 
before them, but where the number of individuals were getting 
justice in that way would be outnumbered by those who were not. 
The crucial case is particularly important because it reverses a whole 
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social tendency and renders it unnecessaty for more people in the 
future to go to the coutts. 

Iam not in any way suggesting that crucial cases of this kind are 
not being decided in Asia. I make the point simply because if we are 
to judge the social efficacy of courts anywhere we must go beyond 
the narrow criteria of their efficiency and impartiality. 


Constitutionalism and Social Structure 


In the last page of his paper Professor Spann asked how far we 
should expect Asian constitutions to conform to the social structure 
of Asian countries. There seems to have been general agreement 
that in an important sense Asian constitutions do not, and should 
not be expected to conform to social structure. There is, I suggest, a 
quite elementary sense in which Asian constitutions do express social 
structure and are to that extent unique. Read an Asian constitution 
and you find’in it references to various parts of its society's social 
structure—to racial, caste and community differences, to the nature 
of the under-developed economy and so on. The constitutions do, 
therefore, express social structure. 

Whether they conform to social structure is a different question. 
If we ask whether the Malayan Constitution conforms to the racial 
structure, as between Malays and Chinese, the Malays might say 
“yes” and the Chinese “no”. In short, where there are different 
interests the question of conformity will always be controversial. 
Nevertheless the question of conformity to social conditions is 
closely connected with the question of consensus; if a constitution 
does not conform, in the sense that it does not reflect an element of 
consensus, it may not work or may only work through the exercise 
of non-constitutional pressures. 

When Professor Spann raised the question of conformity of 
constitutions to social structure he had in mind a rather different 
question. He was asking: can a constitution be informed by the 
spirit of a society, or can the genius of the social structure be re- 
flected in the constitution? This is an important question because it 
has come up explicitly in the case of Indonesia. Could there be an 
Indonesian constitution or polity which would be informed by the 
spirit of ‘mutual assistance’ and by other traditional Indonesian 
social values? 
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On the particular question of Indonesia Dr. Legge has probably 
given the answer. He suggests in his paper that in appealing to 
guided democracy, mutual assistance, and so on, Dr. Soekarno is 
doing little more than providing a traditional cloak to justify the 
return to the Dutch colonial system of government. In general, it 
would seem hard to understand how any modern society catrying on 
large-scale bureaucratic, commercial and industrial enterprises could 
possibly be administered through the governmental forms appro- 
priate to a traditional Indonesian village. It is doubtful whether 
even the villages now find these forms appropriate. 

But does this altogether dispose of the problem as to whether a 
constitution cannot be informed by a social structure or at any tate 
by certain parts of a social structure? It does seem to me to be sen- 
sible to say a good deal of nineteenth century constitution-making 
was informed by a ‘bourgeoisie’ concerned to write into constitu- 
tions its own rights and its desite for restraints against state action. 
And it seems to me that it is sensible to say that twentieth century 
constitutions have been informed in part by classes anxious to pro- 
mote state intervention, anxious to establish rights and duties con- 
nected with the notion of welfare. In still other contexts both the 
Soviet Constitution, if it is a constitution, and the Meiji Japanese 
Constitution do seem to be informed each by a special ethos. If 
existing constitutions have been informed by an ethos in this way, 
on the face of it there would seem to be no reason why a constitu- 
tion could not, for example, be informed by an Islamic ethos, as 
Dr. Iqbal suggests. 

Whatever the precise points of agreement and disagreement on 
the problem of constitution and social structure, Professor Spann’s 
association of the Asian middle classes with constitutionalism 
seemed to be widely accepted. It is perhaps an omission of the 
seminar that the middle classes were not discussed in any detail. We 
tended to talk first of government at the highest level, and then to 
turn to much lower regional or even village levels. A discussion of 
the middle classes—of their composition, solidarity or otherwise, 
their function in government and in business, the intermingling of 
modern and traditional values in their members, and so on, might 
have served in a valuable way to illustrate the concrete links be- 
tween government and people. The difficulty with the study of 
village society is that it is likely to take political scientists deeper 
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than they can really do, ‘That considerations far removed 
from political science necessarily enter into the study of 
Asian society at this level was clearly brought out in Dr. Johns’ 
remarks. 

These observations ate not, of course, meant to imply that the gap 
between the Westernised processes of modern government and tradi- 
tional society can be neglected. Both Professor Morris-Jones and 
Mr. Wolfsohn showed that the existence of this gap goes to the 
heart of Asian politics and to the heart of constitutionalism in Asia. 
In the discussion of this gap, or more accurately of the dualism 
between modern Westernised processes and traditional indigenous 
processes, there did seem to emerge one point of general agreement. 
Tt was agreed that there is a two-way process of interaction between 
modernism and traditionalism. Mr. Wolfsohn was anxious to cortect 
any impression that he believed that there was only a one-way pro- 
cess at work in the sense that only the modern forces were active, 
and that the traditional forces were passive. 

This general agreement, however, still left open wide possibilities 
about which there could be and was disagreement. One view was 
that there could be and probably would be a fairly balanced process 
of mutual adjustment between modernism and traditionalism, that 
there would be a Westernising of the traditional going on alongside 
a traditionalising of the Western and in such a way as to allow 
fairly equal development, A second view admitted the incompa- 
tibility and even conflict between modern and traditional forces, but 
pointed out the degree to which such forces could and do coexist in 
Asia, They coexist not only in the sense that modern and traditional 
groups live side by side, but in the sense that modern and traditional 
forces coexist and without undue tension in the minds of the same 
individuals. 

A third view, which might perhaps be attributed to Mr. Wolfsohn, 
might be put something like this: when the forces of modernism 
and traditionalism meet there is likely to be not co-existence 
but chemical change—an interaction as it wete of two elements 
which produce a new substance—totalitarianism. In his paper 
Mr. Wolfsohn made passing references to Soviet Russia and it 
is possible that he, like other students, sees in communism this 
peculiar compounding of traditionalism and modernism to produce 

totalitarianism. 
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There seemed to be general agreement that the interaction be- 
tween modernism and traditionalism and what would come out of it 
were closely connected with the speed at which the governments of 
Asian countries would attempt to develop their economies. The 
question of speed is obviously highly important, but what was lack- 
ing was a discussion of the forces which would determine the speed, 
Here again a discussion of the middle classes, particularly as they 
exist at the national and state levels in India, would be of the 
greatest importance. 
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